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T* reliable method for obtaining the right kind 
of bond for yourself or a client is to call the 
local F&D representative. 

With his help you may be assured of an 
instrument that is in correct form for the Court. 

Whether the premium is large or small, he 
will serve you promptly... willingly...efficiently. 

Choosing F&D also means that your bond 
is backed by the leading company in its field, with 
more than 56 years of experience in the under- 


writing of Court and Fiduciary bonds. 
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Ghe ICark of the maker — your mark of assurance 


When the violin makers of the 17theen- 
fury were producing their masterpteces 
they marked them with a wrillen, or 
printed, label, pasted inside the instru- 
ment. It was the mark of pride in their 
craftsmanship; the mark of authen- 


ticity—prized then, priceless now. 


This marking of the product with the 
name of the maker is the heritage of 
many crafts and skills. It is one we 
cherish here at the Crane mills where 
we have been making paper from cotton 
and linen fibres solely for 116 years. 
The name of Crane—watermarked 
every sheet—is the mark of continuity 
of purpose, of fidelity to standards of 
excellence. [t is your mark as well in 
the purchase of Crane’s Fine Papers; 
in your pleasure and satisfaction in 
their use in all your personal and busi- 
ness correspondence and social needs. 
This mark reveals itself 

when you hold the paper 

against the light. We sug- 

gest you look for the 

mark of Crane when 


next you buy paper. 


Crdmec 


CRANES 
FINE PAPERS 


MADE IN DALTON, MASSACHUSETTS 
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In This Issue 





Senator McCarran Offers Steps 1 
to Restore Powers to States 


Verhaps the most important pro 
posal offered for consideration in the 
Congress in many years is that of 
Senator Pat McCarran, of Nevada, 
my April 24. His bill (S. 1159) em 
bodies trail-blazing ideas; if perfect: 
d through adequate public heat 
ings and the suggestions of Bar As 
sociations and lawyers, it might have 
far-reaching effects. Among othe1 
things, it would reduce the costs ol 
federal government far more radi 
cally than any budget-pruning could 
do. As Senator McCarran’s statement 
received practically no space in news- 
discussions ol 


papers absorbed in 


Palestine, Greece, ‘Turkey and labor 
legislation, we give it in full. Here is 
truly a project which deserves the 
assistance and fullest 


most expert 


support quickly from our Associa- 


tion and the whole organized Bar. 


Reverie on Lawyers 2 
and Their Clothes 


Ben W. Palmer taken 


the time from his busy practice to 


has found or 


write for us another of his delightful 
historical sketches — this time, as to 
what lawyers wear. Behind diverting 
chronicles of the costumed past there 
may be sly “digs” at the informality, 
sometimes slovenliness, of the garb of 
many lawyers when they appear in 
conferences fot 


Court or conduct 


clients. “If clothes make the man,” 
they do not today make or mark the 


lawyer. 


“On-the-Job” 3 


Training for Lawyer-Veterans 


Association Asks 


Senator Lodge has introduced the 
bill (S. 986), 


unanimously by the House of Dele- 


\ssociation’s urged 


gates, to give a parity of treatment to 
lawyer-veterans during their training 


period in law offices, tollowing then 
Armed 
Forces. made in 
behalf of the 


hearing on the bill, contain inte 


from service in the 


The 
the 


return 
arguments 


\ssociation, at 


esting reading for all who are inte 


ested in the welfare of the profession 


Choosing Federal Judges 4 
for Known Qualifications 


The first try-out and testing of the 
role of the organized Bar, since the 
creation of our Association's Com 
mittee on the Judiciary, came as to 
the nomination of a District Judge 
for the conspicuous Southern District 
of New York. The Association of the 
Bar of the City of New York took the 
lead against a political choice; ou 
Committee 


‘The 


has 


\ssociation’s gave em 


phatic support. outcome IS a 


selection which been strongly 
acclaimed by the bench and Bar, the 
press and public. Without treating 
any one situation as establishing a 
pattern for the course of action to be 
the 


will continue its efforts to have fed 


followed in others, Committee 
eral judges chosen for known impar- 


tiality and qualifications. 


The Oath Required of Alien 5 
Applicants for Citizenship 


The widespread discussion started by 
the 
(page 95) as to the Grrouard deci 
sion (328 U.S. 61; 66 Sup. Ct. 826) 
and the form of oath to be required 


article in our February issue 


of alien applicants for naturaliza- 
tion, comes to a climax in this issue, 
with Dean Earl G. Harrison’s con 
sidered contribution in support of 
the majority Opinion. 
the 


may 


He helps to 
Our 
ou! 


make issue crystal-clear. 


readers well re-examine 
original article in forming their own 
conclusions on this question of great 


public importance. In our July issue 


we may discuss the question further. 


No National Unity 
if No Natural Rights 

Harold R. MckKinnon, of San Fran 
exposition of “The 
(35 A.B.A.]. 105) has 


been praised by many and rejected 


cisco, whose 


Higher Law 


by others, discusses another aspect of 
Na- 
tional disunity and a divided world 


the same theme, showing that 


are end-products of the prevalent re 
pudiation of natural law as the firm 
foundation for human rights. He in- 
veighs against the recent assertion in 
lilantic Monthly that “in all 
rights, the individual is nothing, the 


the 


public everything”. 


Resort to the Courts 7 
in Labor Disputes 


Lhe Ferguson-Smith bill (S. 937) to 
establish new and separate Labor Re 
lations Courts to adjudicate labor 


disputes arising under collective bat 


gaining contracts is capably ana 
lyzed and discussed by Merritt A. 
Vickery, of the Ohio Bar. His con- 


clusions are that, with full sympathy 
for its purposes, the bill is not com 
prehensive enough to meet the needs 
for protecting the public; also, that 
insofar as judicial process and deter 
the 
settlement of disputes and the pre 


minations are to be utilized for 
vention of National disaster through 
strikes, the jurisdiction and powers 
the 
Courts of the United States. 


should be vested in existing 


Senior Circuit Judge Evan A.Evans § 
of the Seventh 


Our 


month are of 


and sketch this 


the sturdy 


covel portrait 
Wisconsin 
lawyer who has been the Senior Cn 
Judge of the Seventh Circuit 
1934. He 


high among the jurists who preside 


cuit 


since December of ranks 
vver these important components of 


the federal judicial system. 


New Material Released as to 9 
Lincoln as a Lawyer 


Next month will bring the release of 
the Abraham Lincoln papers, long 
impounded by his son. Appropriate 


(Continued on page V) 
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A WORTHY SON IS WORTH ......? 


Try the interesting experiment of asking any father to value such a lad. 


The answer probably would be cogent declaration of three words: 
“He is priceless!” 


It is needless to remind any father that such a son is deserving of protection 
to the fullest measure. 

Life Insurance will provide an important part of that protection — with 
certainty. 


She PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 
HOME OFFICE NEWARK, NEW JERSEY 














1947 ANNUAL MEETING e CLEVELAND, OHIO 
September 22-26, 1947 


The Seventieth Annual Meeting of the American Bar Association will be held at Cleveland, 
Ohio, September 22 to 26, 1947. Further information with respect to the meeting will be pub- 
lished in the Journal from time to time. 

Hotel Accommodations e Headquarters e@ Hotel Cleveland. 

Hotel accommodations, all with private bath, except as indicated at Allerton, are 

available, as follows: 








Single Double Twin beds Two-room suites 
for (double bed) or (parlor, bedroom 
1 person 2 persons 2 persons and bath) 
2.25 RW | 3.50 RW } 3.50 RW 


DINO 9. nn: ckinceanymencpladtosalan $3.15-$3.50 | $4.50-$6.25 |  $6.00-$8.25 |  $10.00-$16.00 
| 





2.50-2.65 RW&T 3.75 RW &T 4.00 RW &T 
UPI, 5 05:4,0-e Sindis b wiernre> Secaetaanseeee 3.00-4.00 4.50-5.50 5.50 | 
co. 5S erg bee on 4.00-7.00 | 6.00-8.00 7.00-9.00 15.00-30.00 
RID) 5b a6. wae bed Melb wie SES pee ora rele (Advance reservations have exhausted all space.) ; 
ee eee er 3.50-6.00 5.50-8.00 7.00-12.00 | 12.00-18.00 ' 
ND es Astilcinisn te tees cisras Sle © Seuss eee ee 3.00-6.00 6.00-8.00 7.00-8.00 
SYAVIER ..... Sakae eae es ee ee 3.50-6.50 6.00-8.00 6.00-9.50 | (Suites exhausted) 
TUDOR ARMS .....55:. 3.00-5.50 5.50-9.00 
WADE PARK MANOR 4.50.6.50 6.50-10 00 
Explanation of Type of Rooms A parlor suite consists of parlor and communicating bedroom con- 
(Because of shortage of single rooms, please arrange to share taining double or twin beds. Additional bedrooms may be had in 
double room with another, wherever possible.) connection with the parlor. 
A single room contains either o single or double bed to be occupied To avoid unnecessary correspondence, members are requested to be 
by one person. A double room contains a double bed to be occupied specific in making requests for reservation, stating hotel, first and 
by two persons. second choice, number of rooms required and rate therefor, names of 
A twin-bed room contains two beds to be occupied by two persons persons who will occupy the same, arrival date and, if possible, definite 
A twin-bed room will not be assigned for occupancy by one person. information as to whether such arrival will be in the morning or evening. 


Requests for reservations should be addressed to the RESERVATION DEPARTMENT, 1140 N. DEARBORN ST., CHICAGO 10, ILL. 
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(Continued from page IIT) 

ceremonies in the Library of Con- 
ress Will mark the event. Meanwhile, 
the first volume of Dr. Rufus Rock- 
well Wilson’s important compilation 
has been published. Walter P. Arm- 
strong tells of these events and the 
urther data concerning Lincoln as 


lawyer. 


Presenting Argument for World 4Q 
Federal Union 

In accordance with our policy of pre- 
senting (within the limits of ow 
space) Opposing views on matters 
within our Association’s province, 
we publish an extended exposition of 
he views of those who favor immedi- 
ate steps for a federal world govern- 
ment under law, in substitution for 
Ihe United Nations and the Char- 
ter. The author is Samuel G. Korn- 
hauser, of the Ohio Bar. The atti- 
tude of the Association in support of 
The United Nations has been repeat- 
edly voted by the House of Delegates. 
Mr. Kornhauser’s earnest views merit 
careful reading and consideration. 


Dangers Through Misreading 11 
American Experience 


Io give to our readers a balanced 
presentation concerning the lessons 
to be learned through American expe- 
rience in federal Union, we publish 
also an article by Professor John C. 
Ranney, of the Department of Gov- 
ernment at Smith College, whose 
pragmatic discussions of “The Bases 
of American Federalism” have been 
reviewed and commented on in ow 
columns (32 A.B.A.J. 519). With full 
sympathy for the progressive strength- 
ening of a law-governed control of 
world affairs, he does not accept Mr. 
Kornhauser’s version of the origins 
of our federal Union; he points to 
dangers through misreading Ameri- 
can history and urges that the sound- 
est. progress will be made through 
Phe United Nations. 


The Judicial Conference Holds 12 
a Special Session 


On May 2 Chief Justice Vinson pro- 








mulgated his Report of the determi- 
nations made and the actions voted 
at a special session of the Judicial 
Conference on April 21-22. The im- 
portant matters considered related 
chiefly to Referees in Bankruptcy 
and the establishment of a “salary 
system” in place of a “fee system” 
Other ac- 
tions affecting the daily work of law 


for their compensation. 


yers for their clients were voted and 


are reported. 


Further as to the ‘‘Proclaimed 43 
List of Blocked Nationals’’ 


Supplementing, but in some respects 
disagreeing with, Warren W. Grimes’ 
article in our April issue (pages 350- 
351, 410-414), Paul L. Weiden, of 
the New York and District of Colum- 
bia Bars, suggests remedies to fore- 
stall future abuses while safeguarding 
the Nation’s powers to protect itself 
in war or emergencies. His moderate 


view will be read with interest. 


“Eternal Lawyer: A Legal 17 
Biography of Cicero”’ 


Judge Robert N. Wilkin, of the 
United States District Court and ow 
Advisory Board, has written a nota- 
ble portrayal of the Roman orator 
who was perhaps the greatest lawyer 
Frederic R. 


from mature scholarship in Roman 


of all time. Coudert, 
history and mastery of the Ciceronian 
philosophy, has written for “Books 
for Lawyers” a classic review of 
Judge Wilkin’s very readable vol- 
ume. The book and the review alike 
have vital messages for our times. No 
lawyer who wishes background for 
understanding our profession and 
the problems which beset our coun- 
try should fail to read both the re- 
book, 


discussed in an editorial in this issue. 


view and_ the which are 


The ITO and Its Charter: 19 
Hope, Illusion or Menace? 


The House of Delegates having di- 





which is full of wis- 
dom, stimulation, 
and delight .. . It is 
fascinating stuff, and 
intensely human.” 

Lloyd K. Garrison, 
Saturday Review of 


In This Issue 





rected that a report be made to it as 
to the proposed International ‘Trade 
Organization and its Charter, Ben- 
jamin Wham, of the Illinois Bar, 
contributes an analysis of the Char- 
ter and outlines the arguments for 
and against it. The Association’s at- 
titude will be decided by the House 
of Delegates, upon appropriate re- 
ports. Mr. Wham’s article will ac- 
quaint our readers with vital issues 
which may vastly affect our law as 
well as our competitive, private- 


enterprise economy. 


Continuing Post-Admission 
Education of Lawyers 


President Arthur A. Ballantine of 
the Practising Law Institute writes 
on page 634 of the participation of 
lawyers in the Institute study and cor- 
respondence courses. Many of these 


were lawyer-veterans in need of “‘re- 


freshers”. 





LIONS 
UNDER 
THE 
THRONE 
By 


Charles P. Curtis, Jr. 
a 

“ ... a study of the 

Supreme Court 





Literature 


=. S 
At all bookstores, $3.50 


’ 
HOUGHTON MIFFLIN COMPANY /)\) 
= mz ae 
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Pattmwico 


ora = ieee SEAL | —that’s Corporation Trust 





¢“ OF FICIAL’ Benue 


DIAMETERS 


| When a lawyer has a corpora- 
| tion to be formed in any state 

other than his own—or one 
| to be qualified, or an amend- A CT office within 
| ment, or ¢ ertific ate of merger, telepho ning dis- 
or certificate of withdrawal 


: ios ae tance or overnight 
to be filed—C T will have the § 


| ‘ 

| ge mail of any lawyer 

| details of filing, recording, 
ar igs cgi ‘ anywhere. 

| publishing (if required) car 

| ried out for him no matter 

| 

| 


what state or states may be 





involved, By 


lorporation Trust 


The Corporation Trust ‘Company 





C T Corporation System 


does the work we! 
five times ! 







And A ssociated Companies 


Albany 1 4S. Hawk Street Jersey City 2 15 Exchange Place 

Atlanta 3 57 Forsyth Street, N. W Los Angeles 13 510 S. Spring Street 

" . * Baltimore 2 10 Light Street Minneapolis 1 409 Second Avenue S 

ae Boston 9 10 Post Office Square New York 5 120 Broadway 

Buffalo 3 295 Main Street Philadelphia 9 123 S. Broad Street 

BUY IT FROM YOUR MARKING DEVICE Chicago 4 208 S. La Salle Street Pittsburgh 22 535 Smithfield Street 

Cincinnati 2 441 Vine Street Portland, Me. 3 57 Exchange Street 

DEALER OR UP- Wile) ia: Cleveland 14 925 Euclid Avenue San Francisco 4 220 Montgomery Street 

Dallas 1 1309 Main Street Seattle 4 1004 Second Avenue 
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A real “haw” and “why” hook by 
an outsianding authority 


MANAGEMENT FUNCTIONS 


UNDER 


COLLECTIVE BARGAINING 


RIGHTS and RESPONSIBILITIES of MANAGEMENT in a UNION RELATIONSHIP 
BY 


LUDWIG TELLER 


of the New York Bar 
Author, The Law Governing Labor Disputes and Collective Bargaining 


with a foreword by 


ARTHUR T. VANDERBILT 


Dean, New York University School of Law 


Here is a real tool, fashioned from the experiences of one of America’s 


leading authorities on labor law and labor relations. This is no theoretical 


discussion of what ought to be. It tells you in clear, simple style the pitfalls 
to avoid, the rights you have, and how and why those rights should be 


exercised. This book tells you just the things Management wants to know 
and should know in a union relationship. 


Why bargain for what is already legally yours? If you don’t know 
about Management functions thoroughly, you may be giving away some 
of those rights even before you start. 


one volume 





price, $7.50 


See some of the real clauses from actual agreements 


estcotes 


nA AAG nha Vanna Ni RA ARAMA Aa Ac aha AA AMA UANA ARIA ea ANA Ai ABTA a ag RAG RAN RANA A tg at asta AA Aa ats ata ah 


BAKER, VOORHAHIS & CO. 
30 BROAD ST. ~ ~ NEW YORK 4 
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Nts Good Judgment 


To Consult The C. J. S. Title 


JUDGMENTS 


(Just Published) 


) a 
| P 
Shelet ont Jan a lysi 5 re 


1. DEFINITION, NATURE, AND KINDS. 11. EQUITABLE RELIEF AGAINST JUDGMENT, 


88 1-12 §§ 341-400 Ce 
ti 

2. ESSENTIALS OF EXISTENCE, VALIDITY, 12. COLLATERAL ATTACK, §§ 401-435 
AND REGULARITY OF JUDGMENT, g 
§§ 13-61 13. CONSTRUCTION AND OPERATION OF Ir 
JUDGMENT, 88 436-453 tt 


3. FORM AND CONTENTS OF JUDGMENT, 


AND RELIEF AWARDED, §§ 62-86 14. LIEN OF JUDGMENT, §§ 454-511 b 

: V 

4, ARREST OF JUDGMENT, §§ 87-99 15. ASSIGNMENT OF JUDGMENTS, §§ 512-530 P 
5. RENDITION, ENTRY, RECORD, ANDDOCK- _16. SUSPENSION AND REVIVAL OF JUDG- ° 
ETING, §§ 100-133 MENT, §§ 531-549 l 


6. JUDGMENT BY CONFESSION, §§ 134-172 17. PAYMENT, SATISFACTION, AND DIS- 


CHARGE OF JUDGMENT, 88 550-584 
7. JUDGMENT ON CONSENT, OFFER, OR . 
ADMISSION, $8 173-186 18 ENFORCEMENT OF JUDGMENTS, 


iz §§ 585-59] : 
8. JUDGMENT BY DEFAULT, §§ 187-218 ' 


19. RES JUDICATA, §&§ 592-848 
9. JUDGMENT ON MOTION OR SUMMARY 
PROCEEDINGS, §§ 219-227 20. ACTION ON JUDGMENT, &§ 849-887 


10. AMENDING. CORRECTING, REVIEWING, 21. FOREIGN JUDGMENTS, &§ 888-906 
OPENING, AND VACATING JUDGMENT, 
§§ 228—340 22. JUDGMENTS IN REM, §§ 907-911 


=o -4 


Without question the greatest treatise | 
on the subject ever published 





See vols. 49 & 50 C.].S. 


THE AMERICAN LAW BOOK COMPANY | | 


BROOKLYN 1 NEW YORK : 


Publishers of | 


CORPUS JURIS SECUNDUM 
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Restoring Our Federal System: 


Senator McCarran Offers New and Basic Solutions 


® On the floor of the Senate on April 24, Senator Pat McCar- 
ran, of Nevada, ranking minority member and former Chair- 
man of the Committee on the Judiciary, made under unanimous 
consent a statement which lawyers will recognize as poten- 
tially the most important that has been submitted in the Con- 
gress in many years. With his statement he offered his prelim- 
inary draft of a bill (S. 1156)! to effectuate his proposals. As 
the subject matter and the objective are along lines which have 
been of vital concern to Chairman Alexander Wiley, of 
Wisconsin, and both the majority and minority members of 
the Committee on the Judiciary, it is anticipated that strong 
opinion in support of it will be manifest meanwhile among 
lawyers and the public. 

Obviously, some parts of the proposal are in the nature of 
amendments or supplements of the Administrative Procedure 


Act. Possibly all of them would have a place in it if they were 


meant to apply only to the agencies subjected to the Act. In 
its scope and potentialities, however, his principal proposal 
is at least susceptible of much broader application. These 
angles merit prompt study. 

Here at last are specific proposals to effectuate the reclaim- 
ing and restoration of the American federal system, the powers 
and duties of States, along the lines of Judge Julian P. Alex- 
ander's earnest plea and the Journal's editorial (January issue; 
pages 3-6, 78-81). The plan is given fresh support by recent 
decisions which have stricken down State agencies and their 
discharge of functions, such as that affecting the New York 
State Labor Relations Board, in the Bethfehem Steel case de- 
cided on April 7. 

The proposals of the distinguished Nevada jurist may best 
be examined in their full text by our readers, to form inde- 


pendent impressions of their significance and worth. 





I bid, to control, or to supervise agri- 


The Alarming Expansion 

of Government Control of the 

Lives of Americans 

® | doubt that any member of this 
body has failed, during the last ten 
years, to feel mounting concern over 
the extent to which government has 
expanded its control of the daily 
lives of Americans. For several years 
we have deluded ourselves in the 4, 
belief that those controls were wat reduce 


measures, soon to be memories. But Site ond Weal 


active warfare has long since ceased, ing judicial remedies, 


P . ° essary proceedings. 
and yet evidence of mounting gov- 


culture, labor, or business. Although 
we may do so to eliminate or palliate 
this or that evil, we also know that 
every time we authorize government 
regulation we deprive our people of 


1. The full text of Senator McCarran’s bill (S 
1156) as introduced on April 24 and referred to ized interest in the subject or, in the absence 
the Committee on the Judiciary is as follows 


A BILL 
improve the administration of justice and 
expenditures 
ping functions of Federal agencies, preserving 
jurisdiction, 
and forbidding unnec- 


some of their freedom. More impor- 
tantly, we make it harder and harder 
for private initiative and enterprise 
to survive. 

Americans already have come a 
long way toward looking to their gov- 


the agency which otherwise has the more special- 


thereof, first undertakes to act in any case. Except 
that nothing herein shall prevent agency action 
necessary to protect public health and safety or 
to remove substantial discriminations against ac- 
tual interstate and foreign commerce, no agency 
shall have jurisdiction to act in any case to the 
extent that (a) a State or its duly empowered 
authorities, instrumentalities, or subdivisions have 
undertaken active regulation of the same subject 
to a similar purpose or effect or (b) courts of the 


eliminating overlap 


utilizing exist 








ernment supervision is abundant; 
and—which is of even greater im- 
portance—a readiness for more of the 
same is to be found in every quarter. 

I doubt that any member of this 
body is not saddened every time we 
lind it necessary to regulate, to for- 


Be it enacted by the Senate and House of Rep 
resentatives of the United States of America in 
Congress assembled. That section 9 of the Ad 
ministrative Procedure Act (Public Law Numbered 
404, Seventy-ninth Congress) be amended by add 
ing at the end thereof a new subsection (c) as 
follows: 


(c) JURISDICTION.—Where more than one 
agency is otherwise empowered to act with re 


spect to the same general subject and to a similar 
purpose or effect, exclusive jurisdiction shall be in 


United States or any State have jurisdiction and 
authority to render equivalent relief. Notwith- 
standing any statutory authority or requirement 
therefor, no agency shall have jurisdiction to hold 
in the same case (a) any form of public pro- 
ceedings when the named parties respondent de- 
fault or waive them or (b) repetitious hearings or 
decision procedures save in reconsidering a pro 
posed or suspended decision, after reopening a 
finally decided case, or on remand after judicial 
review. 
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SENATOR PAT 


ermment istead of to themselves, in 
small things as well as big. Small 
business is being liquidated. Big 
business is being regulated. Agri 
culture demands government sup 
port. The demands of labor operate 
on a national scale with legal sanc¢ 
tions. ‘The soul of the individual is 
being smothered in the struggle of 
thes elants. 

But these things are well cnough 
Known. Indeed, they are so well 
known that we are in danger of ac- 
cepting them as commonplace and 
inevitable. One can hardly speak of 
them without being viewed as an 
historical throw-back, or as desiring 
the restoration of days beyond recall. 
We are in danger of finding that the 
evil of big government has been con 
verted into a virtue. We are face to 


face with an era in which men, as 


persons of human dignity, are paled 
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into insignificance beside the modern 


state and super-state. 
II 


Need for a New Audit 

of Government Functions to 
Eliminate Unnecessary Duplications 
Yet I have not risen to speak of 
this, save as background for a more 
immediate problem. I refer to the 
preservation of the federal system of 
government itself, under which we 
have grown and prospered for the 
last century and a half. I refer to the 
practical necessity of limiting na- 
tional functions so that our central 
government will not be too big for 
men to manage. I refer to the need 
of fostering strong State and local 
governments as a means of both re- 
lieving the National Government 
and enabling people to govern them- 


selves in matters of local concern. I 


refer to the wisdom of eliminating 
needless duplications in the National 
Government itself. 

There are indeed many reasons 
why this is the most importan! )sue 
before Congress and the country. 
Trimming budgets, without a house- 
cleaning of federal functions, is a 
dangerous business. Cutting taxes 
without reducing governmental com- 
mitments may be foolhardy. Even if 
we must have big government, there 
is no reason why it should not be 
made efficient. There lies the great- 
est field for economy; yet it is a field 
which the economy efforts of the 
present economy-minded Congress 
have left untouched. 

The elimination of unnecessary 
functions is a first step in any reason- 
able program of governmental re- 
habilitation. Surely duplications can 
be eliminated. Surely State and local 
governments should not be unneces- 
sarily and silently superseded in the 
things they do well enough. Surely 
repetitious federal functions can be 
eliminated. 

It is not merely a matter of econ- 
omy and efficiency, but of justice and 
survival. Duplications, repetitions, 
and conflicts between State and fed- 
eral authority result in frustrations, 
injustices, and confusions which re- 
duce our potential as a Nation. If 
two or three governmental agencies 
are bent on the same task under simi- 
lar statutes and for similar purposes, 
a train of undesirable consequences 
ensues. When we augment federal 
authorities and thereby unwittingly 
deprive State and local governments 
of their functions, the consequences 
are even deeper. And when we do 
things twice where once should suf- 
fice, we have entered the realm of the 
inexplicable. 

It is perfectly plain that our Na- 
tional Government needs a new au- 
dit of its functions, and we are the 
constitutional auditors. I suggest 
that such an audit start with a legis- 
lative proposal to eliminate dupli- 
cations, restore or preserve useful 
State functions, and do away with 
senseless repetitions. Let these things 
be proposed, and then let us hear 
those who object and those who wish 
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us to go even further. Cities and 
States should be heard, as well as 
others. Let us build up a record and 
turn our minds to the most serious 
problem which confronts the Re- 


public. 
II] 


Unneeded Duplications of Hearings 
and Supervision Can Be Remedied 
\s to duplications of activity by 
wencies of the National Govern- 
nent, my first proposal is a statute 
which will simply provide that: 

Where more than one agency is oth 

erwise empowered to act with respect 

to the same general subject and to a 

similar purpose or effect, exclusive 

jurisdiction shall be in the agency 
which otherwise has the more special- 
ized interest in the subject or, in the 
absence thereof, first undertakes to act 
in any case. 
Perhaps that is not the right lan- 
‘uage, or enough language, but it 
conveys an idea which will be dif- 
ficult to dispute. Rightly framed, 
such a law would undoubtedly be 
a good one. It is a proposal upon 
which extensive hearings should 
be held. 

How many duplications will such 
hearings disclose? The most in 
formed person can only guess. ‘hat 
they exist is well enough known. 
lake the regulation of alleged fraud- 
ulent practices. “The Federal ‘Trade 
Commission, the Post Office Depart 
ment, the Food and Drug Adminis 
tration, and others, all have juris 
diction over the subject, and some- 
times they all act in the same case. 
Fake the Anti-trust Laws and you 
will find that in various aspects their 
enforcement is scattered among a 
dozen agencies, often with reference 
to the same subjects and partics. 

Morcover, duplications exist apart 
trom jurisdiction over general sub 
jects. In a government as big and 
complex as that of the United States, 
there is a constant overlapping in de- 
tails and ancillary matters. One 
agency may have made an adequate 
inspection but another may cavalier- 
ly refuse to accept any part of it for 
the purposes of another program. 
\gency X may have made an investi- 
‘ation extending over months, but 





agency Y will duplicate it without 
even undertaking to inquire whether 
it has been made. 

These and similar duplications re 
quire study and some solution. We 
do not tolerate them in private en 
deavors. We are critical of inefh 
ciency in business. Industry objects 
to “leather-bedding” in labor con 
tracts. Protests are loud when crops 
are grown only to be plowed under. 
And yet we are oblivious to the same 
sort of thing in our own govern- 
mental household. ‘The war made 
us even more lax in that regard, be- 
cause we then had no time to be eth 
cient. Now we are in danger of let 
ting governmental inconsistency and 


inelliciency become a habit. 
IV 


Supersession of State and Local 
Functions Can Be Ended in Favor 
of the Powers of the States 
In the even more important field of 
State and local government, where 
an atrocious situation has been grow- 
ing in recent years, | propose a stat- 
ute somewhat as follows: 
Except that nothing herein shall pre 
vent agency action necessary to protect 
public health and safety or to remove 
substantial discriminations against ac 
tual interstate or foreign commerce 
no agency shall have jurisdiction to 
act in any case to the extent that (a) a 
State or its duly empowered author 
itics, instrumentalities, or subdivisions 
have undertaken active regulation of 
the same subject to a similar purpose 
or effect or (b) Courts of the United 
States or any State have jurisdiction to 
render equivalent relief. 
Phat is a proposal which may require 
different or extended language, but 
the idea is one that is fundamental if 
our federal system of government is 
to survive. We have gone so far along 
a contrary road that it will take a 
considerable effort of mind to con 
ceive a workable remedy. But for 
that very reason it is a matter which 
requires us to make an intensive legis- 
lative investigation with a view to 
devising a practicable solution. 
Where Courts and administrative 
agencies have the same jurisdiction, 
there is of course no occasion for the 


use of the lengthy and expensive ad 


ministrative process. “The Courts are 
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set up and functioning 


> 


our people 
are familiar with them, and there ts 
therefore no wisdom in duplicating 
their functions. But of course there 
will be objections, and we should 
hear and study them so that we may 
find a solution. 

The more important part of this 
proposal is that we should devise a 
statute which will prevent the unin 
tentional supersession of State and 
local governmental functions. Sen- 
ators may not be aware of it, but the 
Supreme Court for years has been 
holding that—because similar powers 
have been conferred upon some fed- 
eral agency—this or that function of 
State or local governmentsshas by the 
very stlence of Congress been im 
pliedly rendered null and void. Now 
that federal functions have expanded 
with the expanded scope of the Com- 
merce Clause, blind legislation of 
that kind on our part may fairly ob 
literate effective State and local gov 
ernment. 

I have an excellent example in a 
Release of the Administrator of the 
Federal Security Agency under date 
ol \pril 17. It is proposed to extend 
the jurisdiction of the Food and 
Drug Administration to articles 
“while held for sale after shipment 
in interstate commerce”. In othe 
words, in order to meet an unfavon 
able Court decision, it Is proposed 
that this agency shall have jurisdic- 
tion of local merchandising afte 
interstate commerce has ceased. I 
express no opinion on the merits of 
that suggestion. My point is just 
this: If Congress grants such jurisdic 
tion to that agency, will all State and 
local jurisdiction to the same effect 
automatically cease to be valid as 
respects all products which have 
travelled interstate? (See Cloverleaf 
v. Patterson, 315 U.S. 148.) Manti- 
festly the Food and Drug Adminis 
tration cannot police the country 
from top to the grass roots, unless 
we are willing to give it funds and 
personnel beyond anything ever con- 
templated. 

The other day the Supreme Court 
held that the New York State Labo 
Board had no jurisdiction because of 


the silence of Congress on that ques 
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tion in adopting the National Labor 
Relations Act. (See Bethlehem Steel 
v. N. Y. Labor Board, U.S. Sup. t.. 
No. 76, April 7, 1947.) 
that we must either endow the Na- 


That means 
tional Labor Relations Board with 
sufficient funds to police the collec- 
tive bargaining of the whole coun- 
try, practically from top to bottom, 
or make some declaration that we 
do not intend to kill State func- 
tions when dealing with national 
problems, 

This is not the time on place to 
rehearse examples. They extend be- 
yond functions and into details. As 
to the latter, there is, for instance, no 
reason why the administrators of a 
federal milk order should not accept 
State tests, or why National securities 
regulation should not make use of 
equivalent regulatory functions of 
States, or why a thousand other 
things that States and cities do 
should not suffice when federal au- 
thorities are seeking the same objec- 
tive. A well-run private enterprise 
would not think of duplicating such 
things. 

This is more than a matter of econ- 
omy and efficiency, as I have said be- 
fore. It is a matter of permitting 
State and local government to sur- 
vive rather than become an empty 
shell. Perhaps we have gone too fat 
along the road of a centralized state, 
but I have no doubt that every mem- 
ber of this body hopes not. Unless 
we re-examine these things now, it 


may soon be too late. 
V 


Finally, in the matter of National 
Government itself and the growing 
tendency to do things twice or three 
times instead of once, I propose a 
statute reading something like this: 


Notwithstanding any statutory author 
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ity or requirement therefor, no agency 

shall have jurisdiction to hold in the 

same case (a) any form of public pro 
ceedings when the named parties re 

spondent default or waive them o1 

(b) repetitious hearings or decision 

procedures save in reconsidering a pro 

posed or suspended decision, after re- 

opening a finally decided case, or on 

remand after judicial review. 
Senators will recall that last session 
the Congress passed an Administra- 
tive Procedure Act, designed to safe- 
guard private rights. I now propose 
that we add a provision safeguarding 
public rights—the public right to 
have things done efficiently and with- 
out unnecessary repetition. Congress 
itself has not been without blame in 
this situation, for occasionally repe- 
titious procedures are written into 
the statutes themselves. 

I will not dwell at any length on 
this third phase of the subject. I in- 
clude it simply to illustrate a sense- 
less duplication of energy and waste 
of public and private manpower. An 
agency should be able to make up 
its mind after one full hearing, as 
most of them do. It will surprise 
some Senators, no doubt, to know 
that some statutes require more than 
one hearing, to know that some agen- 
cies insist upon hearings even though 
the parties default or consent other- 
wise, or to know that some decisions 
do not become final until they have 
been made twice. These things pass 
the understanding of intelligent men. 
Of course some form of words can be 
found to justify them upon some 
metaphysical theory, but they have 
no place in practical affairs. Govern- 
ment has undertaken enough with- 
out undertaking to repeat the same 
things in the same case involving the 


same parties. 


VI 


We have very proper ly heard much 


about economy. We have all felt and 
seen the growing eclipse of State and 
local government. We_ have all 
sensed a need for eliminating govern 
mental duplication. Now is the time 
to look into those things as they a¢ 
tually operate. They should be spread 
upon the record and either justified 
or condemned. We must inform out 
selves and then exercise our consti- 
tutional duty to devise a legislative 
remedy. 

Perhaps many will be skeptical. 
sut even more people will fecl deep 
ly that we have let them down if we 
do not inquire into these things. In 
the last ten years we have investi 
gated excesses of power by agents of 
government, but we have never ex- 
amined duplications of functions. 
We have investigated subversive pet 
sonnel, but we have never checked 
the casual and unnecessary elimina- 
tion of State and local operations, 
even though we give lip service to 
the dictum that States and Nation 
are one. We have sought efficiency 
in the abstract, but we have not for- 
bidden repetitious procedures. 

There is something more to be 


feared than “government by decree”. 
There is an unnecessary multiplic- 
ity of administrative law-givers, a 
stealthy and silent supersession ol 
State functions, and a reasonless repe- 
tition of governmental operations. 
The remedy, if we can-find one, will 
not turn back the clock but will, in- 
stead, make modern government 
more nearly the efficient and intelli- 
gent instrument it is supposed to be. 

It will be hard work—hard mental 


and physical work—to probe the basic 


problems I have outlined. But un- 
less we do so, we shall simply be giv- 
ing up to the onrush of statism, cen- 
tralism, and bureaucratic obfusca- 


tion. 
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What Lawyers Wear: 





Reverie on a Pink-Shirted Lawyer 


by Ben W. Palmer + of the Minnesota Bar 


® This is not a ‘fashion forecast’ for lawyers—not ‘‘what the well-dressed man will 


wear’, as in theater programs. On the contrary, Mr. Palmer gives the perspective of 


history and events, as background for one of the manifestations of our times. 


The deterioration in the sartorial appearance of lawyers, the slackening of care 


and pride as to what they wear and how they look, are interestingly traced by 


the gifted Minnesota lawyer whose contributions to our columns stir a great deal 


of thinking, sometimes controversy, but always are read with avid interest and enjoy- 


ment. This time he reflects on the lawyers’ habiliments through the ages, and philos- 


ophizes as to the motivations for the decline. The ‘‘pink shirt’, the ‘lavender spats’’, 


the tan shoes, the tweed suit without vest, as court-room garb, seem to him symbolic 


of deeper changes. 


Mr. Palmer should know of what he writes, because he spends much of his time 


in court-rooms, in the city and State in which he has long been active in the Bar 


Associations (32 A.B.A.J. 605). In any event, his scholarly research produces a most 


interesting, often amusing, contribution. 





® In Minneapolis at the turn of the 
century there were still two lawyers, 
survivors of an earlier age, who wore 
silk hats and Prince Albert coats. 
One of them carried papers in his 
hat, Lincolnesque, and even knew 
Greek. He could roll off with oro- 
tund latinity Ciceronian prose, espe- 
cially in his bibulous moments, when 
he launched invectives against some 
isolated, cowering Cataline. 

But today all of the bench and Bar, 
like Browning's hills, melt away in 
undistinguishable gray or in the dun- 
colored habiliments that neutralize 
the modern male and reduce us all to 
a common denominator: Doctor, law- 
yer, merchant, vice president or clerk 


in insurance Company o1 bank. We 


may not be as “rusty to look at” as 
Mr. Tulkinghorn, and we certainly 
wear no “knee breeches tied with rib- 
bons, and gaiters or stockings”; but 
like him we, as to our clothes, “‘never 
shine.” 

Occasionally, however, there is a 
splash of plumage like the lawyer in 
Charles Henry Butler’s 4 Century 
at the Bar of the Supreme Court of 
the United States. He told of a young 
attorney who appeared before the Su- 
preme Court “in a yellow tweed suit 

no vest, flowing necktie, pink 
shirt and tan shoes”, who “passed up 
and down before the bench gesticu- 
lating and arguing somewhat to this 
effect: 

“In Kansas we don’t think there’s 


anything to an Indian except his 
appetite for drink. But we don’t care 
what the law is. We want to know 
what he is. If this man is an actual 
citizen and we refuse to sell him liq- 
uor, he sues us under the State’s 
Equal Civil Rights Law. If he isn’t 
a citizen, the Federal Government 
sues us for selling him the liquor. 
Now please tell us just what he is.” 

Mr. Justice Brewer, who was the 
recognized authority on all Indian 
matters, interrupted the young Kan- 
sas lawyer to ask: 

“Mr. Counsellor, what do you 
think the status of an allottee is?” 

The Kansas attorney is said to have 
stopped in front of Chief Justice 
Fuller. Spreading both his arms wide 
up in the air, he exclaimed: 

“If you fellows up there don’t 
know, how do you think us fellows 
down here should know?” 

“The Court was stunned!”, said 
Butler. “Never before had it been 
described to its very face and in its 
own sacred precincts as— ‘You fel- 
lows up there’.” 

“The shocked expression on the 
face of dear Chief Justice Fuller will 
never be forgotten. Justice Holmes, 
shaking with laughter, buried his 
face in his arms on the bench to 
hide his amusement, and there was 
a sort of dazed expression on the 
features of the other members of 
the Court.” 
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sutler says it was a mystery to him 
why the Court decided in favor of 
this lawyer’s client; that his only ex 
planation was—that it was largely 
owing to the lawyer’s sheer audacity 


and his pink shirt! 


A Lawyer's Garb Starts 

a Reverie 

Phe splash of plumage occurred the 
other day when | saw a young law 
yer in pink spats with a purple tie 
and a white beaver hat on. ‘This 
set me into a reverie. 

Phough the Bar Association had 
fixed its canon against selt-advertise 
ment, could it be that this was 
a calculated eccentricity, a sort of 
sartorial neon light, so to speak? 
Could he have had in mind the in 
evitable questions such as those 
raised perhaps by J. Ham Lewis's 
famous pink whiskers: “Who is that 
man?” And straight’ the answer 
would come: “Why, don’t you know? 
Phat’s Mr. Lexit, the lawyer with 
offices in the Umpteenth National 
Bank.” 

Perhaps the pink-spatted lawyet 
merely emulated “the naive delight 
of chimpanzees in hanging objects 
about their bodies and trotting about 
to display them”, according to the 
Encyclopedia Britannica. Perhaps 
he remembered that the custom ol 
tatooing and painting the body was 
highly esteemed among the ‘Phraci- 
ans, according to Herodotus, while 


certain nobles of the time dyed thei 
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hair blue. Or did he recall the woad 
dyed ancient Britons? Of course it 
could not have been merely that 
eagerness to distinguish one’s sel! 
from one’s fellows that makes even 
savages so fond of ornaments and 
leads to mud-coiffures, labrets, nose- 
rings and the decorative scar. On 
perhaps the barrister merely wished to 
achieve that consciousness of being 
well apparelled that gave to the lady 
who spoke to Herbert Spencer “a 
peace such as religion cannot give’ 

Could the tinctured spats have 
been intended merely to divert the 
eye from his trousers? Could the 


youl attorney have remembered 


1g 
that in classical antiquity trousers 
were regarded as barbarians’ garb? 

Or perhaps the loud hat-and-ankle 
ornamentation exemplify to the re 
flective philosophic eye that passion 
for inequality which produced the 
French Revolution and lies deep in 
the soul of man, even the American 


democratic man. 


An Attempt to ‘Organize 
Beauty of Behavior’’? 


Possibly the decorated barrister had 
a higher ideal and heard echoing in 
his ears the words of Emerson that 
fashion is an attempt to organize 
beauty of behavior. Though not 
interested in integrating the Bar, was 
our friend merely one who had 
“hitched his wagon to a star” and 
with transcendental idealism was at 
tempting to organize beauty of be 
havior at the Bar? Or was it only 
that, like Miniver Cheevy, he missed 
the mediaeval grace of iron clothing 
and wanted his body like his soul 
to go “¢ lad in gorgeous things, scarlet 
and gold and blue?” Perhaps he may 
have remembered Don Quixote’s 
words to Sancho Panza: “A_ stick 
dressed up does not look like a 
stick”. 

Quite evidently our attorney was 
not like Pepys, who according to 
R.L.S., “for long hesitated to assume 
the famous periwig; for a public man 
should travel gravely with the fash 
ions, not foppishly before, nor dowdi- 
ly behind, the central movement of 


his age.” It is equally evident that 


he could hardly be charged with 


ultra-conservatism like Justice Al 
lan Parke. This English jurist, when 
an invention came out by means of 
which wigs were made with the ap 
pearance of being powdered and yet 
without the powder and the conse 
quent dirt, resisted the change as 
“an innovation on the Constitution.” 
So resistant was he that he actually 
refused to recognize his own son at 
the Bar when he appeared in one of 
the new-fangled wigs. 

Or, once again dropping the plum 
met of our speculation into  philo 
sophical depths, can we not find some 
thing of fundamental nature not ap 
parent to the surface-skimming eye? 
Has not some “straggling broken 
winged thinker cast an owl’s glance 
into this obscure region” of sartorial 
diversity at the bar of justice? Is 
there not one who in Carlyle’s words, 
has been “planting new standards, 
founding new habitable colonies, in 
the immeasurable  circumambient 
realm of nothingness and night’’? 


What ‘Architectural Idea’’ 
Controlled His Habiliments? 


Professor ‘Teufelsdrockh has spoken, 
and even Dogberry holds his peace: 
“For neither in tailoring nor in leg 
islating does man proceed by mere 
accident, but the hand is ever guided 
on by mysterious operations of the 
mind. In all his modes, and habila 
tory endeavors an Architectural Idea 
... Whethe 


he flow gracefully out in folded man 


will be found lurking. 


tles, based on light sandals; tower 
up in high headgear, from amid 
peaks, spangles and bell-girdles, swell 
out in starched ruffs, buckram stufl 
ings, and monstrous tuberosities 
will depend on the nature of such 
Architectural Idea”. 

May the Architectural Idea have 
come from Holmes? Was. the god 
of his idolatry not the Justice of re 
vered memory but his father, the 
kindly 
pointed out that a good many pow 


Autocrat? He it was who 


erful men “have had a decided dash 
of dandyism about them’. ‘There 
were the curled Alcibiades, Mark 
Antony, Sir Humphrey Davy, and 
Lord Palmerston. “Dandies have 


rocked this planet like a cradle”. Did 
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v uur sartorially-emphatic young law- ness of our bodies might be a monitor Ancient Attempts to Regulate 
= yer dream of planet-rocking? Were of purity to our souls.” Perhaps our Dress by Law 
a you and I, “the hills, rock-ribbed barrister made the proud boast that Dandyism aside, possibly our brightly 
p ind ancient as the sun, the continu- from the days of the Conqueror’s — yestured lawyer may have been tak 
me sus woods where rolls the Oregon”, Chancellor, Balrick, who is reported — ing advantage of his American herit 
- o be by him encradled? to have invented or christened the age of freedom. Maybe this is the 
- rey sword-belt that bears his name, law- “meaning in his mad attire.” On 
he the Costumed Past"’ yers have been conspicuous among maybe the rationale of his otherwise 
[ly Dropping our plummet deeper into Ce ES AA OO: inexplicable sartorial elfulgence is 
a philosophic depths, probing for pro- Wii tiie tt : eae his revelling in freedom from the 
ol founder elemental cause, do plum-  ¢., "Scanned Oa ae “ recurrent attempt down the AgES 
met or probe yield a richer or more 9 ' to regulate dress by law. The Greeks 
m succulent fruit? Are the adornments Daniel Webster may have been his had a law for it. An old Achaean in 
lo if his person an unconscious atavism, model, with his “tight breeches, blue scription gives explicit directions 
ie . throw-back to the pristine glories clothcoat cut squarely at the waist about the apparel ofa corpse and the 
ip of the Bar? Perhaps he is but trying °° adorned with large brass buttons, display permitted ata burial. 
e: io recapture some part of that first his waistcoat exposing a broad ex- Montaigne, citing Diodorus Siculus, 
n fine careless rapture when legal P#nse of ruffled shirt with a high soft says that “Seleucus . . . reclaimed the 
Ice habiliments out-arrayed Solomon in ©®llar surrounded by an elaborate corrupted manners of the Locrians. 
ial all his glory. Maybe he is seeking black stock.” Or, Puckishly putting His laws were, that no free woman 
Is compensation for the denial to him # girdle around his girth, perhaps it should be allowed any more than 
ds, of one of the colored bags, red or WS William Pinckney, “an exquisite one maid to follow her, unless she 
ds, 7 on oa olin renee dandy, a noticeable fop, a large stout was drunk; nor wear jewels of 
in val classify the English 7~ just as man who wore corsets to diminish his gold about her, or go in an embroi 
nt early Mediterranean cultures are clas) DUIK and used cosmetics to smooth dered robe, unless she was a professed 
sified on the basis of different styles 24 soften a skin growing somewhat and public prostitute; that, bravos 
of safety pins. Perhaps our young wrinkled and rigid with age.” On excepted, no man was to wear a gold 
attorney is merely a vestigial rem- did he see Erskine with hands out- ring nor be seen in one of those et 
nant. Maybe he comes to us with in- Stretched in entreaty to a sober Brit- feminate robes worn in the city of 
en, timations of immortality trailing, not ish jury, hands cased in lemon- Miletus. 
ce a gown, but clouds of glory from colored gloves? Were there shades a aes 
eo the costumed past. of Beau Brummel, white-suited Mark er “yay as to 
iin He may have remembered  [wain, or Oscar Wilde with purpl a ae vein 
led Chaucer’s Serjeant of Lawe, “war and suit and white lily in his hand? Or Montaigne had no illusions about 
the wys” wending his way to Canterbury WS it “the handsomest cullud man the efficacies of sumptuary legisla 
ila in that distant spring and wished to sirmingham,” the inimitable, the — tion: ‘““To enact that none but princes 
lea be in England now that April, “that resplendent, Florian Slappey? shall eat turbot, shall wear velvet on 
hel \prille”, was there. “Mr. Slappey was as usual mar- gold lace, and interdict these things 
an He rood but hoomly in a medled velously haberdashed. He was garbed to the people, what is it but to bring 
vel coote, . in a light-brown concoction which them into a greater esteem, and to set 
nid Gird with a seynt of silk, with barres bordered on yellow. His coat was everyone more agog to eat and weat 
roll smale. broad across the shoulders and fitted them?” He would have agreed with 
uff Ol Mie sepny 0088 2 io legen: cane, snugly about his slender hips. His the modern historian that it was a 
= OF ant came gyi have spoken trousers flared at the cuffs—not vul- delusion. It was a “delusion which 
ich the words of Jekyll (Sir Joseph, not garly belled, but expanded sufficient- even the most enlightened minds ot 
Mr. Hyde's alter ego, the doctor): ly to be modish. His shirt was of | Rome rarely managed to escape.” 
te reap. rmipsiag area ade ke faint tan, and he wore tie and breast- rhe mighty Caesar succumbed to 
rod heir purple robes do come from pocket handkerchie! to match. A the illusion. During his regime there 
re I'vre, brown felt hat topped his well-shaped — was legal regulation or prohibition 
the (heir arguments go to it. head; his tan shoes gleamed glori- of the wearing of pearls and purple, 
vho Or he may recall the words of a ously. A gardenia smiled from the — riding in litters, the cost of sepul 
_— biographer of the great Lord Coke: lapel of his coat, and he tapped his — chral monuments, and the sale of 
lash ‘The jewel of his mind was put into ankles with a whippy little cane.” various comestibles. ‘Tacitus records 
ere a fair case, a beautiful body with Did he not justly delight the eyes of — how a famous Roman orator “spoke 
ork comely countenance, a case which Lawyer Evans Chew, Epic Peters, at length against the national extra, 
and he did wipe and keep clean, delight- Jasper De Void and President Orifice — agance, and it was resolved that table 
ave ing in good clothes well worn; being R. Latimer of the Sons and Daughters — plate should not be manufactured in 
Did wont to say that the outward neat- of I Will Arise: solid gold, and that Oriental silks 
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should no longer degrade the male 
sex.” It is also recorded of the deified 
Aurelian that “he also allowed ma- 
trons to have tunics and other gar- 
ments of purple, whereas they had 
had before only fabrics of changeable 
colours, or, as frequently, of an opal 
hue.” 

Phe Oppian law of 215 B. C. pro- 
vided that no woman should possess 
more than half an ounce of gold, or 
wear a dress of different colors. This 
law was partly dictated by the finan- 
cial necessities of the war with Han- 
nibal. Twenty years after the enact- 
ment of the Oppian law, a great 
debate occurred on a proposal of two 
of the tribunes of the people to repeal 
the law. Livy says that “The matrons 
eould not be kept at home by advice 
or modesty or their husbands’ orders, 
but blocked all the streets and ap- 
proaches to the Forum, begging the 
men as they came down to the Forum 
that... they should allow the women 
too to have their former distinctions 


restored.” 


Cato’s Argument Against 
Repeal of Limitations 


Marcus Porcius Cato spoke vigorous- 
ly against repeal: “If each of us, 
citizens, had determined to assert his 
rights and dignity as a husband with 
respect to his own spouse, we should 
have less trouble with the sex as a 
whole. As it is... because we have 
not kept them individually under 
control, we dread them collectively.” 

Referring to “this female madness,” 
he said: “For myself, | could not con- 
ceal my blushes a while ago, when | 
had to make my way to the Forum 
.. What 


sort of practice is this, of running out 


through a crowd of women . 


into the streets and blocking the 
roads and speaking to other women’s 
husbands? — Give loose rein to the un- 
controllable nature of women and to 
this untamed creature and can you 
expect that they will themselves set 
bounds to their license —for it is 
license that they desire. If you suffer 
them to seize these bonds one by one 
and wrench themselves free and final- 
ly to be placed on a parity with their 
husbands, do you think that you will 
be able to endure them? The moment 
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they begin to be your equals, they 
will be your superiors — and once the 
law has ceased to set a limit to your 
wile’s expenditures you will never set 
it yourself.” 

One of the tribunes speaking for 
repeal said: “And when you, a man, 
are allowed to have purple on your 
outer garment, will you not permit 
your wife to own a purple cloak and 
will the trappings of your horse be 
more splendid than the dress of your 
wife?” 
“No 


triumphs, no decorations, no gifts, no 


And as to women, he said: 


offices, no priesthoods, no 
spoils of war can come to them; 
elegance of appearance, adornment, 
the 


badges of honor; in these they rejoice 


apparel these are woman's 
and take delight; these our ancestors 
the The 


women won the day and the law was 


called woman’s_ world.” 


repealed. 


Sumptuary Legislation as to Garb 
Was Extended to the Colonies 


During the Middle Ages the city 
fathers went so far as to prescribe 
the length of certain garments, the 
number of flounces, the width of lace 
and the height of bonnets. Shoes 
were especially troublesome. Charles V 
forbade the use of long-pointed shoes, 
a fashion against which, according to 
the Britannica, “popes and councils 
had protested in vain.”” In France in 
1737 a royal ordinance reserved the 
use of calico to the nobility and for- 
bade its use by the common people. 

Illustrative of English law was a 
statute of Philip and Mary of 1554 
forbidding anyone wearing silk on 
his hat, bonnet, girdle, scabbard, 
hose, shoes or spur leathers unless 
he was a Mayor, Bailiff, Alderman 
or principal officer in some city. ‘The 
penalty was three months imprison- 
ment and ten pounds fine. ‘There 
were some exceptions such as persons 
of high degree or those able to spend 
£20 a year. 

In 1621 directions were sent to Vir- 
ginia from the mother country not to 
permit any but members of the Coun- 
cil to wear gold in their clothes, “or 
to wear silk until they make it them- 
selves.” And the Virginia legislature 
early made formal enactments against 


We 
familiar with the Puritan legislation 


“excess in apparel.” are more 
and its motive, so well indicated by 
Macaulay: “The Puritan hated beat 
baiting not because it gave pain to 
the bear but because it gave pleasure 
So the Puritan 
magistrates of Massachusetts forbade 


to the spectators.” 


the: wearing of gold, silver or thread 
lace, embroideries or needle-work 
caps, gold or silver girdles. And in 
1676 Connecticut provided by statute 
that any person wearing “gold or sil 
ver lace, or gold or silver buttons, 
silk 


trimmings” was to be taxed as though 


ribbons or other superfluous 


in possession of property valued at 
£150. 
however, were the families of magis 


Excepted from the. statute, 


trates and those ‘whose quality and 
estate have been above the ordinary 
degree though now decayed.” 


Foppish Propensities Curbed 
in the Inns of Court 


Perhaps our lawyer with the lavender 
spats had read, in Jeaffreson’s Book 
about Lawyers or elsewhere, about 
sumptuary legislation by the Gov 
ernors of the Inns of Court to restrain 
the foppish impetuosities of members 
of the Bar, particularly the younge1 
men. 

Of the the Middle 
lemple under Henry VIII, Dugdale 
observed: “They have no order for 


members of 


their apparel; but every man may 
go as to him listeth, so that his ap- 
parel pretend no lightness or wanton- 
ness in the wearer.” But in the thirty- 
eighth year of the much-married King 
an order was made “that the gentle- 
men of this company” (i.e. the Inner 
Femple) “should reform themselves 
in their cut or disguised apparel, 
and not to have long beards.” And 
in Lincoln’s Inn “it was ordered that 

no gentleman . should weai 
any cut or pansid hose, or bryches; or 
pansid doublet, upon pain of putting 
out of the house.” ‘The attempt at 
the prohibition of long beards at 
Lincoln’s Inn failed. But in 4 and 5 
of Philip and Mary it was ordered 
that no member of the Middle ‘Tem- 
ple “should thereforth wear any great 
bryches in their hoses, made after the 
Dutch, Spanish or Almon_ fashion; 
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v lawnde upon their capps; or cut 
loublets.” , 

What you were permitted to wear 
n those days you could not wear 
At the Inner Temple 
it was ordered in 36 Elizabeth (/6 


verywhere. 


Junit), that if any fellow in Com- 
ions, or lying in the house did wear 
ither hat or cloak in the Temple 
Church, hall, buttry, kitchen or at 
the buttry-barr, dresser, or in the 
arden, he should forfeit for every 
such offence VI s VIII d. And in 42 
Elizabeth (8 Febr.) that they go not in 
‘loaks, hatts, bootes and spurs into 
the city, but when they ride out of 
he town.” 

Jeaffreson is authority also for the 
statement that the Middle Temple, 
in 26 Elizabeth, made six prohibitory 
rules with regard to apparel, enact- 
ing: “Il. That no ruff should be worn. 
2. Nor any white color in doublets or 
hoses. 3. Nor any facing of velvet in 
gownes, but by such as were of the 
bench. 4. That no gentleman should 
walk in the streets in their cloaks, 
but in gownes. 5. That no hat, or 
long, or curled hair be worn. 6. Nor 
any gowne but such as were of a sad 


color.” 


“Decent and Quiet Garments” 

in the Reign of Mary 

rhe ‘sad color” appears also in the 
reign of Mary. For on June 22, 1559, 
orders were issued by the four Inns 
Court that “the gentlemen of the 
\arious Inns shall keep themselves 
properly shaved and shall wear de- 
cent and quiet garments.” 

How sad now are our colors, how 
julet our garments! How then can 
‘spiritual idiosyncrasies unfold them- 
selves in choice of color?” Though 
vithout sumptuary _ prohibitions 
starting at least with Solon and, ex- 
ending through the Second Punic 
\Var, Caesar's legislation, and the 
iws of a Puritan England and New 
England, what a self-imposed re- 
straint have we not placed upon our 
spiritual idiosyncrasies” and sartor- 
al impulse; what a limit upon “ex- 
esse in apparel?” 


We may not go “‘caparisioned like 
the horse, with a linen stock on one 
leg and kersey boot-hose on the other, 
gartered with a red and blue list.” 
We cannot be praised as a vision of 
delight because of the sweet liquifac- 
tion of our clothes. 

We cannot say, with Malvolio: “I 
will be strange, stout, in yellow stock- 
ings, and cross-gartered.” We may 
not be “the glass of fashion and the 
mould of form.” But at least we need 
not tempt the railings of Petruchio: 

Thy gown?—O merry God! What 
masqueing stuff is here?—What up and 
down, carved like an apple tart? Here’s 
snip and snip and cut and slish and 
slash, like to a censer in a barber's 
shop. Why, what, i’ the devil’s name, 
tailor (or lawyer) calls’t thou this? 

And though our necks are unruffed 
and not even like that of Job’s horse, 


“clothed with thunder,” we wear 
something more substantial than 
Coriolanus’s “napless vesture of 


humility” and more opaque than the 
Emperor’s new clothes of the fairy 
tale. And the natural ridiculosity of 
the bifurcated radish called “man” 
is at least somewhat hidden from 
view. They may not say of us: “The 
soul of this man is in his clothes,’ 
although we cannot tell how many 
tailors it takes to make a lawyer. 


An Eye on Women in the Jury-Box? 


But our gaily-colored barrister may 
have been impelled by something 
more than a wish to avail himself of 
a newer freedom. Is it not possible 
that his outburst was 
prompted by a sexual impulse? Might 
it not have been the rebellion of his 
subconscious mind against trium- 
phant feminism, now in the jury-box 
and on the seat of justice, Juno 
wielding the thunderbolts of Jove: 
Was he not calling a new world into 


sartorial 


being to redress the balance of the 
old? Deprived of wattles, brilliant 
plumage, the peacock’s spreading tail, 
here was the male asserting himself 
again and rising up out of imme- 
morial or evolutionary drabness to 
challenge the resplendent plumage of 
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the so-called weaker sex. Or could it 
be that he had an eye on those women 
in the jury-box? 

Whether safe from the women on 
the jury or not, in free America he 
would not run the risk of judicial 
displeasure that he might in other 
lands. Chief Justice Hale, negligent 
of dress as Marshall, cherished a 
“lively animosity” for young Tem- 
plars who adorned themselves with 
periwigs: “He was a great encourager 
of all young persons that he saw fol- 
lowed their books diligently, to whom 
he used to give directions c»ncerning 
the method of their study, with a 
humanity and sweetness that wrought 
much on all that came near him; and 
in a smiling, pleasant way he would 
admonish them, if he saw anything 
amiss in them; particularly if they 
went too fine in their clothes, he 
would tell them it did not become 
their profession.” 


When a Barrister Can Be 

Seen" and “Heard” 

What “becomes their profession’ is 
still of moment in English Courts 
which carry on Hale’s tradition. For 
it is said that “even the fattest bar- 
rister cannot be ‘seen’ unless his wig, 
gown, and bands, are all in position.” 
As the Manchester Guardian puts it, 
“Without them he can be neither 
‘seen’, nor ‘heard’; he floats like a 
disembodied and displeasing wraith 
before a scandalised Bench.” 

And a few years ago that Bench was 
scandalized by the appearance of a 
solicitor in a light golfing suit. He 
apologized to the Court and ex- 
plained that since it was Saturday, 
he was going golfing in the afternoon. 
But his apology was coldly received 
and when he asked for costs for his 
client the magistrate said, “I am not 
going to give you any costs; you have 
not come here in proper suit.” 

Which goes to prove that perhaps 
Carlyle was right when he announced 
from Weissnichtwo his Grand Propo- 
sition that “Man’s earthly interests 
buttoned to 


are all hooked and 


gether, and held up, by clothes.” 
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For Lawyer-Veterans: 


Association Urges a Law to Correct an Injustice 


® Through its Committee on the Rights 
of Veterans, our Association has gone to 
bat to obtain corrective legislation to 
remove a discrimination against the law- 
yer-veterans in respect of their status for 
on-the-job” training under the Service 
men's Readjustment Act of 1944 and the 
Veterans’ Administration Regulations. 

The House of Delegates at its mid-year 
meeting unanimously urged such legisla- 
tion. Senator Henry Cabot Lodge, Jr., 
introduced the Association's bill (S. 986) 
A hearing on the measure was granted 
the Association on May 9 by the Senate 
Committee on Public Welfare, through a 
sub-committee headed by Senator Wayne 
Morse, of Oregon. Spokesmen for the 
Association and its Committee appeared 
and strongly urged the earliest possible 
enactment of the measure, to correct an 
obvious injustice to such veterans as are 
lawyers and have lately been admitted 
to the Bar. Our report of the hearing 
is worth-while reading. 

lf members of the profession and the 
public sufficiently make known their views 
promptly to the members of the Senate 
and House of Representatives, it is be- 
lieved that Senator Lodge's bill will be 
made law before the adjournment of the 
Ist Session of the 80th Congress. 


® The need for the legislation sought 


by the Association and embodied in 
the Lodge bill (S. 986) sees to have 
arisen from dissatisfaction and con- 
fusion due to misundersiandings. Be- 
fore the enactment of Public Law 
679, which amended the so-called GI 
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Bill of Rights, benefits were provided 
for the young lawyer as for veterans 
in other callings or professions. The 
effect of the amendment was to re- 
quire a course of training to attain 
a specific job objective for the vet- 
eran, and certain requirements were 
specified. The law further provides 
(Subsection }) : 

No course of training will be con 

sidered bona fide if given to a veteran 

who is qualified by training and ex 
perience for the job objective. 

This has been interpreted to mean 
that when a lawyer-veteran has been 
admitted to practice by his State and 
has met all legal requirements there 
for, he ceases to be eligible for an 
“on-the-job” training allowance, re- 
gardless of the fact that he very much 
needs such post-admission education 
and training, after he comes back 
from serving in the Armed Forces of 
his country. 

“On-the-job” training for a vet- 
eran in a trade or business where no 
professional license or official admis- 
sion intervenes has been recognized 
from the start. Complaint has been 
made that there is discrimination 


The full text of the bill is as follows 


A BILL 
To amend the Servicemen’s Readjustment Act of 
1944, and for other purposes 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That paragroph 11 (b) of 
part Vill of Veterans Regulation numbered 1 (a) 
is hereby amended by inserting the following at 
the end thereof 

4. Notwithstanding the preceding provisions 
of this paragraph, lawyers with less than two 
years’ active practice, exclusive of the period of 


against a lawyer-veteran also, as com 
pared with, for example, a physician 
In consultation with authorities in 
the Veterans’ Administration Head 
quarters, the Association’s Committe: 
found that the American Medical 
\ssociation requires training — fo! 
certain specialties, such as surgery, 
anaesthesiology, etc. That Associa 
tion has an approved list of institu 
tions which provide special training 
in these fields of medicine, including 
the requirements of the AMA for 
achieving such specialties. Hence the 
VA recognizes the young doctor who 
is pursuing his specialty, because such 
training is required by the profession 
and by law. If similar provisions fon 
lawyers were in force, there would 
have -been no question about pay 
ments to lawyer-veterans while they 
are being trained “on the job”. 
The Council of the Section of 
Legal Education and Admissions to 
the Bar, the Board of Governors, and 
the House of Delegates on February 
25 (33 A.B.A.J. 404; April, 1947) 
joined in recommending remedial 
legislation, along the lines now em- 
bodied in the Lodge bill (S. 986).1 


their military service, shall be eligible for train 
ing on the job for a period not exceeding the 
unexpired portion of said two years of active 
practice. 

In such cases the lawyer need not be training 
for a specific job or job objective, and the ap- 
proving agency of the State or the Administrator 
shall waive the preceding requirements of this 
paragraph provided that the written application 
discloses that the training program is one appro- 
priate to equip the veteran for active practice as 
a lawyer either in a job or in independent practice 
This subparagraph shall be retroactively effective 
as of June 22, 1944."" 
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Hearing on May 9 Before the 
Senate Sub-committee 


The Senate Committee on Labor 


ind Public Welfare, of which Sen- 


itor Robert A. Taft, of Ohio, is the 


Chairman, arranged that the Associ 
ation be heard on May 9, before a 


sub-committee of which 


Wayne Morse, of Oregon, is the 


Chairman. Other members of the 
sub-committee are Senators Ball, of 
Minnesota, Ives of New York, Jenner 
of Indiana, Thomas of Utah, Pep 
per of Florida, and Hill of Alabama. 

For the Association, the plea for 
the speedy enactment of the Lodge 
bill was made by Colonel Sidney 
Post Simpson, of the New York Bar, 
veteran of World Wars I and II, 
Chairman of the Section’s Commit 


tee on the Continuing Education of 
the Bar, and Lieutenant Thomas D. 
Burns, of the Massachussetts Bar, 
who saw active service in the Navy 
in World War II. 


Colonel Simpson's Effective 
Argument for the Bill 


Speaking in the interests of about 
10,000 lawyers who served in the 
\rmed Forces, Colonel Simpson was 
able to emphasize the need for post- 
admission training, especially as the 
voung lawyer-veterans had usually 
had, at the time of their induction, 
little or no practical experience in 
the law. He urged the removal of 
the discrimination against the pro- 
fession on the grounds that: ‘‘(1) the 
interpretation now placed by the 
Veterans’ Administration upon the 
on-the-job training provisions of the 
Servicemen’s Readjustment Act (re- 
ferred to as the G.I. Bill of Rights) 
discriminates against young lawyer- 
veterans who, although they have 
eraduated from law school and have 
been admitted to the Bar, have had 
no practical training in their pro- 
lession. They are deprived of on-the- 
job training under circumstances 
where members of other professions 
and vocations may obtain it;” and 
‘(2) “Serious injustice is resulting 
from the action of the Veterans Ad 
ministration in collecting back pay- 
ments made to young lawyers who 
were permitted to proceed with on- 





Senator 


the-job training under programs ap- 
proved by Regional Offices of the Vet- 
erans’ Administration before a cen 
tral ruling was handed down to the 
effect that lawyers were not entitled 
to such benefits.”’ 

From the point of view of his own 
experience and authority as to the 
continuing post-admission education 
of lawyers, Colonel Simpson was able 
to make an especially effective show- 
ing that the lawyer-veteran should 
not be discriminated against during 
his training period. 

Lieutenant Burns’ Graphic Illustration 
of the Present Injustice 

As a graphic illustration and specifi 
example, Lieutenant Burns gave 
vividly his own experience. “I was 
graduated from the Boston Unive 
sity Law School, after taking the ac 
celerated course, in the summer of 
1943,” he said. “Eighteen days after 
I took my degree, I received my o1 
ders to active duty in the Navy. I took 
my Bar examination on leave after I 
was commissioned an Ensign in the 
Navy, and was sworn in as an at- 
torney in Boston at a special session 
of the Supreme Judicial Court on the 
day I embarked for Europe. I was 
on active service in the Atlantic, in 
Africa, Sicily, Italy, France, Panama, 
in the Pacific and in the Aleutians. 

“After my release to inactive duty, 
I canvassed the majority of law 
firms in Boston, seeking employment; 
and in June of 1945, I succeeded in 
finding employment with an excel 
lent firm. The salary of course was 
small. I had had no experience, and 
was of little immediate use to my em- 
ployers. What I wanted was train- 
ing. I felt that with the benefits of 
the GI Bill for on-the-job training, 
I could learn to be a lawyer. Then I 
waited for the promised benefits. 
For three months the Veterans’ Ad- 
ministration and my firm considered 
the details of the approval of our 
law firm as a training agency. Final 
ly this was accomplished; but upon 
the very day of approval, the Vet 
erans’ Administration ruled that law- 
yers were no longer eligible for on 
the-job training. 

“By this time I had married, and 
had incurred obligations in reliance 
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on my GI training allowance. So 


my wife now had to get a job, and | 
have been getting my training as a 
lawyer because she has shouldered 
the burden I was led to believe my 
country had assumed. If I were not 
a lawyer, I would be getting on-the- 
job training. It is not a fair deal. 

“Had the training benefits not 
been cut off from young lawyers, | 
would not be faced with this prob- 
lem. And my case is by no means 
unique: The deprivation of this 
training has resulted in young vet- 
erans, who undertook obligations in 
good faith, being unable to meet 
them, through no fault of their own. 
Chis is an inequity which, in the 
opinion of the younger Bar, should 
be remedied without delay.” 


The Difficulties Confronting the 
Young Lawyer-Veterans 
Of general interest to members of the 
profession, even beyond its perti- 
nency to the pending bill, was 
Lieutenant Burns’ vivid statement of 
“a few facts concerning the practice 
of law and the difficulties of the new- 
ly-admitted member of the Bar.” 
“Within the memory of living 
men,” he said, “there were parts of 
the country where training for the 
law was obtained solely in law 
ofhces. Within the past fifty years, 
however, institutional preparation 
for admission to practice has become 
not only common, but virtually the 
only training. A very few States re- 
quire pre-admission law office train- 
ing in addition to school training; but 
in the great majority, exclusive em- 
phasis is placed on law school train- 
ing and pre-law school education. 
“Lawyers generally, however, and 
particularly in urban communities 
where most of the lawyers are found, 
have recognized in recent years that 
academic training is only a part of 
the necessary training for a lawyer. 
Some of the writers in legal periodi- 
cals are now urging compulsory ap- 
prenticeships either before or after 
admission to the Bar. The young 
lawyers themselves realize the need, 
and for the past twenty years newly- 
admitted lawyers have seldom em 
barked on independent practice un 
less they were unable to obtain em- 
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ployment in the office of an experi- 
enced practitioner. This did not re- 
sult from any lack of desire for that 
independence which is one of the 
lawyer’s compensations, but rather 
from a realization that the only right 
way to get started in actual practice 
is under the guidance of one who 
knows things about law practice that 
cannot be acquired from books. 
“The young lawyer as well as the 
old knows that the only way to prac- 
tise law is to practise, and that the 
only right way to start practise is 
under supervision of a man of ex- 
perience. So, by 
recognition of factual need rather 


custom, through 


than by authoritative compulsion, 
the new member of the Bar seeks law 
office employment as the best means 
of learning how to apply the theory 
he has acquired through academic 
training. He, than anyone, 
knows his primary need only from 


better 


the point of view of a student im- 


mersed in books. 


Beginners’ Salaries Are Low 

in Law Offices During the 

Training Period 

‘Beginners’ salaries have always been 
low in law office employment, and 
opportunities for employment on 
salary always inadequate. This has 
been due not to any inherent parsi- 
mony of established lawyers, but to 
other facts. In almost 
munity, only a relatively small num- 
ber of lawyers or law firms have prac- 
tices lucrative enough to warrant the 
expense of employing beginners ex- 
cept on a very small salary. Even 
in those offices that can afford to em- 
ploy beginners, the need of constant 


every com- 


guidance and supervision of the 


beginner makes his dollar value to 
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his employer a matter of future hope 
rather than of present realization. 
“For example, in metropolitan 
Boston the war there 
probably not more than one per cent 
of the law offices where beginners 


before was 


were paid over $30 a week. That 
one per cent was composed of the 
few large firms having the most prof- 
These refused to 
employ any beginners who were not 
top scholars in their classes at lead- 
ing law schools. Opportunities in 
other offices at anything more than a 
token salary were few, despite the 
fact that standards for admission to 
the Massachusetts Bar had _ been 
raised to the point where only a 
third or less of applicants were able 
to pass the examinations. The re- 
sult was that even before the war 
the beginner in the law had a hard 
time and the younger he was and 
the more free he was of dependents, 
the better was his chance of survival. 


itable practices. 


Returned Veterans Are Older 

Than Beginners Usually Were 

“The returning veteran is not only 
older than the average beginner in 
the law, but in the nature of things 
many have acquired dependents. 
The Bar has tried to help him, not 
only by refresher courses, but by 
raising beginners’ salaries and by 
attempting to persuade lawyers to 
employ, where previously they had 
felt they could not afford to do so. 
The on-the-job training program was 
a much-needed boon to the young 
lawyer. It gave many hope that they 
would not be forced to abandon their 
chosen profession. It encouraged 
lawyers, honorable men who had 
previously felt they could not afford 
to employ help, to give veterans a 










chance. There has been no evidence 
of veteran exploitation by lawyers. 
There are many instances where law 
yers were persuaded to make room 
for a veteran under the on-the-job 
program, whereas previously they 
would have refused to enter into 
an employment relationship which 
could result only in hardship for 
the veteran, remediable only by the 
employer paying more than he could 
afford to pay. 

“The ruling last October by the 
Veterans’ Administration denying the 
lawyer-veteran’s right to a subsist- 
ence allowance for on-the-job train 
ing not only meant hardship to thos¢ 
who had already entered into train- 
ing, but it also killed the hope that 
many non-employing lawyers could 
be persuaded to employ veterans. In 
the light of all these circumstances, 
it should be clear that the proposed 
amendment incorporated in Senate 
986 is just, in that it will enable the 
young lawyer to enjoy that opportu- 
nity for needed training which his 
brother veteran who has similar 
academic training enjoys when he 
is getting started in the field of 
business.” 

The Association’s Committee on 
the Rights of Veterans, which is in 
charge of the campaign in behalf of 
the Lodge bill (S. 986) consists of 
Colonel Robert G. Storey, of Dallas, 
Texas, Chairman; Colonel Milton J. 
Blake, of Denver, Colorado; Captain 
William L. Ransom, Jr., of Bingham- 
ton, New York; Phillip J. Badell, of 
Rushville, Indiana, and Brigadier- 
General Conrad E. Snow, of Wash- 
ington, D.C. The Committee has 
other aspects of veterans’ rights un- 
der consideration 
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Choosing Federal Judges: 


Organized Bar Wins a Victory for Fitness 


® The first testing of our Association's new plan, whereby a Committee on the 
Judiciary was created to cooperate actively with the Attorney General, the Senate 
Committee, and the State and local Bar Associations, in behalf of the selection of 
judges for known impartiality, experience, independence, and judicial qualifications, 
came as to the nomination of a United States District Judge for the Southern District 
of New York. The weight of the considered judgment of the organized Bar was put 
behind the choice of a nominee of high qualifications in preference to the strongly- 
supported candidate of the Democratic party organizations. The outcome was the 
submission to the Senate on May 15 of a candidate who has been warmly acclaimed 
by the bench and Bar, the press and public. 

This was accomplished through team-work between our Association's Committee 
and the local Bar Associations in New York. The course of action followed was based 
upon the facts of the particular situation and does not necessarily set a pattern to be 
followed in other and different situations. The significant facts are that our Associa- 
tion, through its President and Committee, is very much “on the job” in behalf of 
judicial selections for fitness rather than for service to political parties or factions, 
and that in the first conspicuous contest a most favorable result was secured, against 
the power and solidarity of the party organizations involved. Experience as well 
as awareness of some problems were gained from this joinder of issue, and the Com- 
mittee will continue to ‘feel its way’ as to what it can most wisely and effectively do 
in differing situations as they arise. Many such are pending or at hand. 





" The vacancy to be filled in the 
United States District Court for the 
Southern District of New York arose 


in obtaining a highly competent law- 
yer to fill this important vacancy. 
Our Association’s Committee called 





last November when Judge Samuel 
|. Mandelbaum died. It was immedi- 
ately felt, by lawyers and the public, 
that the crowded calendars and other 


conditions as to that Court called for 
the selection of a judge who would 
be experienced, capable, vigorous 
and untrammeled. A sub-committee 
of The Association of the Bar of the 
City of New York called on Attorney 
General Clark and offered its help 


on the Attorney General and on the 
Chairman of the Senate Committee 
on the Judiciary, to express readi- 
ness to cooperate in behalf of quali- 
fied nominees for this and other ju- 
dicial offices. 


The Struggle Between Qualifications 
and Party Service 


These offers were accepted. The can- 
didates at first brought forward un- 





JOHN G. BUCHANAN 
Chairman, Committee on the Judiciary 


der partisan auspices and placed be- 
fore the Associations were not 
deemed to fulfill the desired stand- 
ards. The filling of the vacancy was 
delayed, although the need that it be 
filled was urgent. The name of Har- 
old R. Medina, experienced trial and 
appellate lawyer, a professor of law 
at Columbia since 1915, member of 
our Association since 1925 and au- 
thoritative text-writer on many legal 
subjects, was brought forward, from 
various non-political sources. Al- 
though a Democrat, he had not been 
active in the party or any faction; 
and his impartiality and freedom 
from ideological bias were assured. 

When the political leaders _per- 
sisted in their support of a nominee 
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of their choosing, the Bar Associa- 
tions went into action. ‘Through 
Jackson A. Dykman, of Brooklyn, 
New York member of our Associa- 


tion’s Committee, recently President 
of the New York State Bar Associa- 
tion, and now the Chairman of its 
Judiciary Committee, the situation 
and the qualifications of the men 
under consideration were placed be- 
Association’s Committee. 


fore our 


President Carl B. Rix and Chair- 
man John G. Buchanan, of the Com- 
mittee, called then on the Attorney 
General, with President Robert E. 
Lee, of the New York State Bar Asso 
ciation; President Harrison Tweed, 
ot the Association of the Bar; Chair- 
man Bethuel M. Webster, of its Com- 
mittee on the Judiciary; Louis M. 
Loeb, formerly of the Judiciary Com- 
mittee of the Association of the Bar; 
former President William Dean Em- 
bree and Secretary Terence J. Mc 
Manus, of the New York County 
Lawyers’ Association. Mr. Medina’s 
superior qualifications for judicial 
office were attested. 

Decisive at this stage was the stand 
taken by Chairman Alexander Wiley 
and a majority of his colleagues in 
the Senate Committee on the Judi- 
ciary. Chairman Wiley reiterated his 
notification that the considered views 
of “the Bar 
and other recognized and respected 
groups” (33 A.B.A.J. 110; 
February, 1947) should be given “full 


American Association 


legal 
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weight” and that “purely political” 


selections would not be confirmed. 


This 


been taken by some members of the 


stand is understood to have 
minority as well as the majority 
party. Chairman Wiley also advised 
the Bar Associations to speak up tor 
the lawyer they believed to be the 
best qualified irrespective of party. 
Emphatic Stand Taken Against 
Political Selection 

During the week of May 11, Demo- 
Ed- 


ward J. Flynn, of The Bronx, and 


cratic National Committeeman 


the State and local organizations of 
the party, united in a drive to bring 
about the nomination of Congress 
man Benjamin Rabin, of The Bronx, 
law partner of Former Governor 
Charles Poletti. 


the Bar then took a decisive step. 


The Association of 


Through its President Harrison 
I'weed, new President of the Ameri- 
can Law Institute, and Bethuel M. 
Webster, Chairman of that Associa- 
tion’s Committee on the Judiciary, 
its unqualified support of Mr. Me- 
dina was published on May 14. 

“It is known,” the Committee said, 
“that certain political leaders have 
actively resisted his appointment 
and have sought a nomination by 
The 
ferred by them on political grounds.” 
ot Mr. 
qualifications by the American Bai 


President of a candidate pre 


The endorsement Medina’s 


\Association’s Committee was also 


communicated, 



















































Mr. Medina’s Name Sent to the 
Senate by The President 

These steps settled it; President Tru 
man sent Mr. Medina’s name to the 
Senate on May 15. Party leaders were 


reported as dumftounded by the re 


jection of their political choice. 
President Tweed and Chairman 
Webster issued a statement) which 
said: 


Vice president and former chairman 
olf the Executive Committee of the 
Association of the Bar of the City of 
New York, author, scholar, law teach 
er, trial and appellate lawyer, Mr. Me- 
dina fully measures up to the exacting 
requirements of the ofhce. 

In addition to an active trial and 
appellate practice, for many years Mr. 
been a member of the 
faculty of Columbia Law_ School, 
where he has taught federal jurisdic 
tion and procedure as well as New 
York pleading and practice. His cases 
and materials on jurisdiction and prac 
tice, and his manuals and other writ 
ings on statutes and practice, are well 
known and widely used. 

For a number of years he has been 
lecturer on New York practice at the 
Association of the Bar; for many years 
admis 


Medina has 


his courses for candidates for 
sion to the Bar were regarded as es 
sential preparation for the bar ex 
aminations. 

The President “has nominated Mr. 
Medina at a time when the District 
Court is greatly in need of such an 
appointment. Owing to the increase 
of business since the end of the wat 

and to the death of judges whose 

places have not been filled, the Court 
has been seriously handicapped in dis 
posing of its cases. 

Only recently Senior District Judge 
John C, Knox emphasized the need 
for additional highly qualified judges. 

Appointed on the merits at a time 
when he is at the peak of his intel 
lectual and professional powers, Mr. 
Medina will strengthen the Court and 
render valuable assistance to the ove 
worked and able judges now serving 
there. 

Initial Success of the Organized 
Bar Is Acclaimed 

The New York Times said that Mr. 
Medina is “A Judge Worth Waiting 
The New York Herald-Trib- 
une called it a 


For’. 
“superb selection”, 
and expressed the hope that “the 
Bar’s leaders are encouraged by Mr. 
Truman’s equally forthright — re 
sponse and will speak up louder and 
oftener.”’ 
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The new appointee was born in 
brooklyn in 1888, and was graduated 
rom Princeton magna cum laude in 
909 and from Columbia Law School. 
tle began the practice of law in 1912, 
vhen he became associated with the 
im of Davies, Auerbach & Cornell. 
[le has written many books and ar- 
icles on legal subjects, has been 


vesident of the Lawyers Club for. 


veral years, and has headed the 
Columbia Law School Alumni Asso- 


ciation. 


Bar Organizations and 

Judicial Selections 

| he favorable outcome of this initial 
contest against partisan selections fon 
iederal judicial offices does not nega- 
tive the existence of problems and 
difhculties as to the activity of the 
yvganized Bar in such matters. No 
pattern for the intervention of our 
\ssociation’s Committee can be 
spelled out from a single instance. 
Qualified lawyers cannot be regard- 
ed as proscribed because they have 
the support of a particular political 
party or excluded from considera- 


tion because they are not of that 
party. Nomination and confirmation 
because of partisan backing and fac 
tional service can be resisted, on the 
ground that impartiality and fitness 
should be the test. 

It was reported that the New York 
County Lawyers’ Association, largest 
of local Bar organizations in the 
United States, of which Former Judge 
Joseph M. Proskauer is the presi 
dent, took part in the conterences 
and joined in attesting that Mr. Me- 
dina was highly qualified but not in 
singling him out for endorsement. 
The question, discussed in the Board 
of Governors and House of Dele- 
gates (33 A.B.A.J. 305, 396-398; 
April, 1947), as to whether and un- 
der what circumstances our Associa 
tion should sponsor and urge a par- 
ticular nomination, put forward by 
State and local Bar Associations and 
representative lawyers, rather than 
limiting itself to an expression of its 
opinion as to the qualifications of 
the candidates under consideration 


from all sources will arise in many 


Bar Units Helped Appoint Medina 


® The veteran journalist Sanford E. 
Stanton in the New York Journal- 
Imerican for May 23 said: 

“Some of the mystery surrounding 
President Truman’s nomination of 
Harold G. Medina for Federal judge 
in the Southern District of New York, 
was lifted today... . 

“U. §S. Senator Wiley (R. Wis.), 
chairman of the Senate Judiciary 
Committee is credited indirectly with 
the designation of Medina. 

“At the same time the American 
Bar Association, acting in an advisory 
capacity with the New York State 
ind the New York County Bar Asso- 
clations, is given an assist. 


“The appointment of Medina is a 
direct result of an ultimatum by Re- 
publicans when they took over con- 
trol of the Senate that they would 
refuse to acquiesce in Federal judi- 
ciary appointments dictated by po- 
litical expediency. . . . 


Asks American Bar 
Association Help 
“Early in the year Senator Wiley con- 
ferred with Clark and advised him 
that the Republican-controlled Sen- 
ate Judiciary Committee would re- 
fuse to report out favorably any 
Federal judicial appointments un- 
less macle on the basis of merit alone. 
“Clark suggested that the Ameri- 
can Bar Association be asked to co- 
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instances. The attitude and influ- 


ence of the State and local Bar Asso- 
ciations in the particular situation 
may be a large factor. 

“You can’t beat somebody with 
nobody,” was the late Alfred E. 
Smith’s laconic advice to a group of 
lawyers who sought his counsel as 
to Opposing a judicial nomination 
which they deemed to be unworthy. 
Our Association’s Committee con- 
cluded that it needed the power to 
suggest or support a qualified nomi- 
nee (33 A.B.A.J. 396-397; April, 
1947); in addition to opposing those 
deemed to have less than the desir- 
able qualifications. In the present in- 
stance, gur Committee supported ef- 
fectively a highly qualified nominee 
whose appointment had been urged 
by the Association of the Bar and 
by many lawyers individually. In 
most or many Instances, the efforts of 
our Committee will be to induce the 
political organizations to submit only 
the names of lawyers of known 
and tested experience, impartiality, 
vigor and fitness. 


operate and Wiley agreed. 

“When the vacancy in the South- 
ern District appeared to be just a 
political plum which the Democratic 
leaders were admittedly scrambling 
to fill, the Bar Associations stepped 
into the picture. Another conference 
was arranged with Clark in Wash- 
ington in which the heads of five 
Bar Associations participated. 

“The Associations called meetings 
of their respective Judiciary Com- 
mittees and agreed to Senator Wiley’s 
proposal that they abandon their 
long-established practice of never 
actively sponsoring any candidate. 
They named Medina as the man 


they wanted, and he was nominated.” 
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American Citizenship: “Can Applicants Qualify 


Their Allegiance?” —A Reply 


by Earl G. Harrison + Dean, University of Pennsylvania Law School 











® If it was the law that, prior to 
April 22, 1946, an alien who refused 
to bear arms in defense of this coun- 
try could not be admitted to citizen- 
ship,} it was not because Congress 
had so provided but because the Su- 
preme Court of the United States had 
writer of the 
earlier article argues for the proposi- 


so declared. Yet the 


tion that “The authority and duty 
to specify the requirements for citi- 
zenship rest in the Congress, not in 
the Court.” I agree. 


Nothing in the naturalization laws 


quired that alien applicants for citi- 
zenship be asked whether they would 
be willing to take up arms in defense 
of this country. But “departmental 
zeal . . . permitted to outrun the 
authority conferred by statute’’? re- 
sulted in the inclusion of the ques- 
tion in a “preliminary form” of ap 
plication. It is asked of all, men 





1. As stated in the first sentence of the article 
in 33 A.B.A.J. 95; February, 1947, to which this is 
a reply. 


2. To borrow a phrase from the able dissenting 
opinion of Mr. Chief Justice Hughes in United 
States v. Macintosh, 283 U.S. 605, 726. 


and women, old and young, blind 
and lame. 

Thus in 1929 the question was 
asked of a forty-nine year old woman 
(United States v. Schwimmer) ® who 
replied that she would not “person 
ally.”* At that time, the statutory 
requirements for naturalization, here 


relevant (and they have remained 


4. Of course | agree thoroughly with Mr. Chief 
Justice Stone (footnote 1 to his dissenting opinion 
in the Girovard case, 328 U.S. 61,72) that there 
were other factors in the Schwimmer case—the ap 
plicant's ‘“‘disposition, present and future, actively 
to resist all laws of the United States and lawfu! 





















as enacted by Congress has ever re 3. 279 U.S. 644. 


commands of its officers for the furthering of any 
military enterprise of the United States..." 





The Obligation of an Alien Applicant for Citizenship 


® In our February issue (page 95) we called attention to the 
decision of the Supreme Court in the Girouard case (328 U. S. 
61; 65 Sup. Ct. 826), in which it was held than an alien appli- 
cant for citizenship who stated, in qualifying his oath or in 
connection with his application, that he would not bear arms 
in defense of this country, should nevertheless be admitted. 
We pointed out that this ruling reversed three previous de- 
cisions of the Court as to the effect of the existing statutes, 
and we suggested that the Congress should re-examine the 
matter and declare again its intent. 

More fundamentally, we raised the question whether a 
pattern of juridical philosophy as to the duty of citizens toward 
the Constitution and laws of our country was revealed in the 
majority decision, in conflict with that of both majority and 
minority in the earlier cases. 

Having sought without success to obtain promptly an article 
presenting the opposing view, we published meanwhile in 
our Apri! issue G considerable number of spirited letters from 
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our readers, some against and some for the views broached 
in our discussion. 

At our invitation, Dean Harrison now presents his delayed 
statement of the opposing views. He renders a service to the 
profession and the public through close adherence to the 
issues and making the areas of agreement and disagreement 
crystal-clear. There is agreement that it is the authority and 
duty of the Congress, not the Court, to decide and specify 
the requirements for admission to citizenship; also, to decide 
and provide who shall bear arms in defense of our country 
There is agreement that the Congress considered the applicable 
statutes after the Supreme Court had construed them as saying 
that an alien applicant could not be admitted if he stated 
his refusal to bear arms, and that the Congress did not write 
that interpretation into the statute. Dean Harrison draws dif 
ferent inferences from this than were in our original article; 
he treats the Girouard decision as undoing previous ‘judicial 


legislation”. There is agreement that the applicant's unwilling- 
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changed), were that the applicant 
should satisfy the Court that he is 
ittached to the principles of the 
mnstitution of the United States, 
nd well disposed to the good order 
Further, 


” 


id happiness of the same. 
e precise wording of the oath of 


] 


legiance required to be taken was 
escribed: 

I hereby declare, on oath, that I 
ibsolutely and entirely renounce and 
ibjure all allegiance and fidelity to 
iny foreign prince, potentate, state, or 
sovereignty of whom or which I have 
heretofore been a subject or citizen; 
ind I will support and defend the 
Constitution and laws of the United 
States of America against all enemies, 
foreign and domestic; and I will bear 
true faith and allegiance to the same: 
and that I take this obligation freely 
without any mental reservation or 
purpose of evasion: So help me God. 


Nowhere in the Congressional re- 
quirements for naturalization was 





mental principle of the Consiitu- 
tion,” but referred only to such pro- 
visions of the Constitution as those 
authorizing Congress to provide for 
the common defense, to declare war, 
to raise and support armies, etc. 
Upon this reasoning, the Court held, 
apparently,® that one unwilling to 
bear arms was not “attached to the 
principles of the Constitution.” 


The Decision and the Dissent 

in the Macintosh Case 

Two years later, a much more diff- 
cult case, on all of its facts, came 
before the Court in United States v. 
Macintosh.® There the applicant, an 
ordained Baptist minister, and Pro- 
fessor of Theology at Yale Graduate 
Divinity School,*? answered in the 
affirmative the question regarding 
willingness to take up arms but 
added a number of qualifying state- 
ments to the effect that he would 
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Now reverting to the proposition 
that the authority to specify the re 
quirements for citizenship through 








there to be found anything pertain- 
ing to willingness to take up arms in 
defense of this country. The Supreme 
Court proceeded to write into the 
Congressional language just such a 
equirement. 

Mr. Justice Butler, writing for the 
majority, stated “That it is the duty 
of citizens by force of arms to defend 
our government against all enemies 


v. Schwimmer.” 





4 above. 


whenever necessity arises is a funda- 


have to believe that the war was 
morally justified.§ The majority of 
the Court decided that “the case is 
ruled in principle by United States 


5. The word ‘‘apparently’'is used because of 
the other factors in the case mentioned in footnote 


6. 283 U.S. 605 (1931). 


7. He had also served as a Chaplain with the 
Canadian Army and as such had seen service at 


naturalization rests in the Congress, 
not in the Court, the dissenting opin- 
ion of Mr. Chief Justice Hughes 
(concurred in by Justices Holmes, 
Brandeis, and Stone) is most per 
tinent: 


the front. Returning to this country, he had made 
public addresses in 1917 in support of the Allies. 
Later he went again to France where he had charge 
of an American Y.M.C.A. hut at the front. 

8. He undertook to justify the qualifications on 
religious grounds, although he stated he was not 
a pacifist. 





ness to bear arms need not have arisen in the naturalization 
proceedings (33 A.B.A.J. 96; February, 1947). As this did appear 
affirmatively, the issue had to be faced. 

The basic issue is as to the obligation of citizenship. Abhor- 
rence of war and aversion to taking part in it may be noble 
iews, but the realities of the modern world require that our 
republic shall hold fast to the duty of our citizens to join in 
defending it if need be. The extent to which ‘conscientious 
»bjections" shall be given weight, through exemption for 
non-combatant service, is for the Congress. 

The upshot of it all seems to be that the Congress will 
appropriately consider and decide whether the ruling of 
the present majority in the Court reflects the intent of the 
Congress and whether alien applicants shall be given the 
privileges of our citizenship if they state their unwillingness 
to bear arms if need be. The disagreement in philosophies 
seems to be basic, but we are glad to publish Dean Harrison's 
earnest views, with which our original article may well be 


e-examined (33 A.B.A.J. 95; February, 1947). 


Dean Harrison was born in Philadelphia in 1899. After his 
graduation from the University of Pennsylvania (A.B. and LL.B.) 
and his admission to the Bar in 1923, he practised law in Phila- 
delphia until he became Dean of the Law School about two 
years ago. With the exception of “time out” for Government 
service he was associated with and later a partner in the 
Philadelphia firm of Saul, Ewing, Remick and Harrison. During 
World War | he served as a 2nd Lieutenant in the Infantry. 
In 1940 he was called to Washington by the Attorney General 
to supervise the first National registration of aliens. Immedi- 
ately after Pearl Harbor he was again called on to supervise 
the National registration of all aliens of all nationalities, and 
served as Special Assistant to the Attorney General. As a 
result of the experience with non-citizens which he gained in 
those capacities, he was, after the declaration of war, ap- 
pointed as United States Commissioner of Immigration and 
Naturalization, which office he held for two years. He has 


been a member of our Association since 1930. 
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Nor is the question one of the 
authority of Congress to exact a prom 
ise to bear arms as a condition of its 
grant of naturalization. That author- 
ity, for the present purpose, may also 
be assumed. The question before the 
Court is the narrower one whether the 
Congress has exacted such a promise. 
That the Congress has not made such 
an express requirement is apparent.® 
The question is whether that exaction 
is to be implied from certain general 
words which do not, so it seems to me, 
either literally or historically, demand 
the implication. I think that the re 
quirement should not be implied, be 
cause such a construction is directly 
opposed to the spirit of our institu 
tions and to the historic practice of 
the Congress . . . If such a promise is 


to be demanded, the Congress 


should exact it in unequivocal terms, 
and we should not, by judicial deci 
§10n, attempt to perform what, as | 
see it, is a legislative function. 

The Chief Justice then pointed out 
that the statutory oath required of 
prospective citizens was in substance 
the same oath required by Act of 
Congress of civil officers generally 
and that “it goes without saying that 
it was not the intention of the Con 
gress in framing the [public office ] 
oath to impose any religious test.” 
He found “no ground for saying that 
these words are to be interpreted dif 
ferently in the two cases.” 

The contention that apart from 
the oath the petitioner had failed to 
meet the requirement of “attachment 
to the principles of the Constitution” 
was dismissed summarily: 

Here, 


which 


again, is a general phrase 
construed, not in 
opposition to, but in accord with, the 


theory and practice of our Govern 


should be 


ment in relation to freedom of con 


science. 

Little need be said about United 
States v. Bland, except to point out 
that a nurse who had spent nine 
France in the service of 
Government, United 


months in 
our nursing 
States soldiers and aiding in psychia- 
tric work was denied citizenship be- 
she had 


cause religious scruples 


against bearing arms.!! The Court 
divided exactly as in the Macintosh 
case. 

Now for the 


rouard case. 


much-discussed Gi- 
A Canadian citizen, a 
resident of Massachusetts, filed a peti- 
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tion for naturalization, stating in the 
preliminary form that he understood 
the principles of the government of 
the United States and was willing to 
take the oath as prescribed.!3 He an- 
swered in the negative the question 
regarding taking up arms, explaining 
that to him this was a purely reli- 
gious matter, since he was a Seventh 
Day Adventist. 
Court, 


At the hearing in 
he made clear that he was 
quite willing to serve in the Armed 
Forces as a non-combatant.!* It ap- 
peared also in testimony that he had 
not claimed before his Selective Serv- 
ice Board exemption from all mili- 
tary service, but only from combatant 
military duty. 

The District Court admitted him 
to citizenship!® on the ground that, 
since the Selective Training and 
Service Act!® provides that a draftee 
may decline to serve, except as a 
non-combatant, the petitioner was 
able, by exercising in advance the 
right given under this Act, to take 
an unqualified oath of allegiance to 
the United States. The Circuit Court 
of Appeals reversed, one judge dis- 
senting.!7 

In reversing the Circuit Court, the 
majority of the Supreme Court did 
little more than adopt the view taken 
by Mr. Chief Justice Hughes in the 
Macintosh case. It stressed the incon 
trovertible fact that the oath required 
of aliens does not in terms require 
that they promise to bear arms. 
Further: 

Nor has Congress expressly made 
any such finding a prerequisite to 
citizenship. To hold that it is required 
is to read it into the Act by implica- 


tion. But we could not assume that 


Congress intended to make such an 
abrupt and radical departure from 
our traditions unless it spoke in un 
equivocal terms. 


Again the almost identical phras- 
ing of the oath required of public 
officers and that prescribed for aliens 


9. Italics supplied 

10.. 283 U.S. 636, handed down the same day. 

11. For this reason, 
answered negatively the question regarding bearing 
arms but insisted upon qualifying the oath 
2. 328 U. S. 61, 66 Sup. Ct. 826 (1946 


12 
13 


however, she not only 


The same form precisely as involved in the 
earlier cases and quoted earlier. 
14. There was testimony that approximately 


10,000 Seventh Doy Adventists were then serving in 


under the Naturalization Act was 
Like Mr. Chief Justice 
Hughes, Mr. Justice Douglas sees no 


stressed. 


justification for interpreting the two 
oaths differently: 

It is hard to believe that one need 
forsake his religious scruples to be 
come a citizen but not to sit in the 
high councils of state. 


Further Support Stated 

for the Majority View 

There was further support for the 
majority view as to the correct con 
struction of the naturalization oath. 
In 1942 Congress expressly relaxed 
certain naturalization requirements 
for aliens who served honorably in 
the of the 
States during World War II. But no 
change in the form of the oath was 


Armed _ Forces United 


made; nor was any change made in 
the requirement that the alien be 
attached to the principles of the Con- 
stitution. Yet the Congressional en- 
actment made perfectly clear that its 
provisions embraced non-combatants 
as well as combatants. 

Can there really be doubt as to 
the soundness of this reasoning of 
the majority opinion: 


The oath which he [the petitioner] 
must take is identical with the oath 
which both non-combatants and com 
batants must take. It would, indeed, 
be a strange construction to say that 
“support and defend the Constitution 
and laws of the United States of Amer- 
ica against all enemies foreign and 
domestic” demands something more 
from some than it does from others. 
Phat oath can hardly be adequate for 
one who is unwilling to bear arms 
because of religious scruples and yet 
exact from another a promise to bear 
arms despite religious scruples. 


Inferences as to the Intent 
and Action of the Congress 


One last contention should be noted. 
It was argued that even though the 
Schwimmer, Macintosh, and Bland 
cases were wrongly decided, Congress 
the Armed Forces of the United States as non- 
combatants, especially in the Medical Corps. 

15. It is not without significance that in the 
Schwimmer, Macintosh and Bland cases, the Dis- 
trict Court had denied admission. The great weight 
to be given to the action of the hearing Court in 
naturalization cases is stressed by the majority 
opinion in the Macintosh case 

16. 54 Stat. 885, 889 (1940), 50 U.S.C. sec. 305 
305q (1941). 

17. 149 F 


(2d) 760 (C.C.A. Ist 


1945) 
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has adopted “the rule” they an- 
nounced by failing to act upon sev- 
eral submitted bills which might 

ave changed that “rule” and by sub- 
sequently re-enacting the same natu- 
ralization requirements. 

I would paraphrase the argument 
ibout as follows: In 1929 and again 
n 1931 the Supreme Court read into 
the Naturalization Act a requirement 
that was not there. Since Congress 
subsequently re-enacted the same 
laws but without incorporating the 
requirement legislated by the Su- 
preme Court, it must be presumed 
that Congress intended by its silence 
to have adopted it. 

As indicated at the outset, I agree 
with the writer of the earlier article 
that Congress, not the Court, should 
determine the requirements for citi- 
zenship. The view of the minority 
that, in effect, the Court was estopped 
by its prior errors is not convincing.'® 
While it may be that some members 
of Congress (as well as the writer of 
the earlier article) favor the judi- 
cial legislation of the Schwimmer 
case, I repeat they have yet to say so 
in legislation of their own. 

My principal purpose here has 
been to indicate that the excoriation 


of the majority opinion of the Gtrou- 
ard case in the earlier article was en- 
tirely unwarranted, and that a totally 
false impression of the whole “‘issue” 
was given in that biased and one- 
sided exposition. As has been pointed 
out,!® it is utterly and completely 
wrong to accuse the Supreme Court 
of judicial legislation in the Girouard 
case. All the Court did was to wipe 
out the judicial legislation of the 
Schwimmer case. 


The ‘Vital Issue’’ Is as to Whether 
the Congress Should Change the Law 


The “vital issue,” therefore, which 
the Editors intended to present is 
whether the Congress, quite aside 
from the Supreme Court, should 
specify that all petitioners for natu- 
ralization, including forty-nine yea 
old women and even Baptist minis 
ters and nurses who had served in 
non-combatant duty at the front, 
must express without qualification 
their willingness to take up arms. 
Congress, never having so stipulated 
in the past, is not likely to do so at 
the present stage of our development 
and maturity, nor in my opinion 
should it. 

This writer is no pacifist, but his 
experience leads him to understand 


“If They Will Not Fight. . .”’ 





clearly that unwillingness to bear 
arms, of itself, when 
religious scruples, has no real con- 
nection with attachment to the prin- 
ciples of our Constitution or allegi- 


based upon 


ance to our Government and Nation. 
Upon reflection, most members of 
the legal profession and of the Con- 
gress will, I believe, agree with Mr. 
Chief Justice Hughes (or with the 
same view expressed by the majority 
in the Girouard case) that: 


There are other and most impor 
tant methods of defense, even in time 
of war, apart from the personal bear- 
ing of arms. We have but to consider 
the defense given to our country in the 
late war, both in industry and in the 
field, by workers of all sorts, by en- 
gineers, nurses, doctors and chaplains, 
to realize that there is opportunity 
even at such a time for essential serv 
ice in the activities of defense which 
do not require the overriding of such 
religious scruples. I think that the re- 
quirement of the oath . . . should be 
read in the light of our regard from 
the beginning for freedom of con 
science. 

18. That Mr. Chief Justice Stone, writer of the 
minority opinion in the Girouard case, thought the 
earlier cases to be errors, is clear from his joining 
in the dissents in the Macintosh and Bland cases 

19. In the able letter of Julien Cornell, 33 
A.B.A.J. 325, 326; April, 1947. In the same issue, 
page 324, see letter of Arthur Miller regarding 
erroneous use of the whole idea of ‘qualified 


allegiance” in the earlier article 


“A people may prefer a free government; but if, from indolence, or carelessness, 


or cowardice, or want of public spirit, they are unequal to the exertions necessary 


for preserving it; if they will not fight for it when it is directly attacked . . . 


in all 


these cases they are more or less unfit for liberty: and though it may be for thei 


good to have had it even for a short time, they are unlikely long to enjoy it.” 


From John Stuart Mill’s Essay on Representative Government (1860). 
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Human Rights and National Unity: 


The Clue to Cataclysm That Endangers Our Future 


by Harold R. McKinnon + of the California Bar 


® Most timely is Harold R. McKinnon’'s return to our columns with a trenchant analysis 


of the extent to which National unity and world accord are imperiled by the prevalent 


totalitarian denial that basic human rights have their origins in natural law and 


cannot be subjected to the whims of dictators or majorities unless freedom is to perish. 
The gifted author of “The Higher Law’ (33 A.B.A.J. 106; February, 1947) makes an 
earnest presentation of a different phase of his fundamental thesis. As before, his 


views will not find acceptance among all of our readers; but none will deny his 


great service to American law and lawyers through encouraging and assisting thought 


upon deep-rooted issues. 


Mr. McKinnon states that italicizing of parts of the extracts taken by him from Mr. 


Danielson’s article in the Atlantic Monthly was not supplied by Mr. McKinnon but 


shows matter italicized in the article as it appeared in that magazine. 





# During the past few months two 
statements have been made by prom- 
inent Americans which illustrate a 
lack of unity in our National think- 
ing upon a matter of fundamental 
importance. 

One was made by Secretary of State 
George C. Marshall, as a part of his 
five-point plan regarding Germany 
In that statement Secretary Marshall, 
speaking for his country, said: “We 
believe that human beings have cer- 
tain inalienable rights—rights which 
may not be given or taken away. 
They include the right of every in- 
dividual to develop his mind, his 
soul and his own choice free from 
fear of coercion provided only that 
he doesn’t interfere in the like rights 
of others.’ 

The other statement was made by 
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Richard E. Danielson, President of 
the Atlantic Monthly Company, in 
an article entitled “The Right to 
Strike,” in the February issue of the 
Atlantic Monthly. Mr. Danielson 
said: “In all rights, the individual is 
nothing, the public everything. .. . 
As an individual you have no right 
or claim to anything. This is where 
our Bills of Rights become docu- 
ments of confusion.” 

It is somewhat of a paradox that 
Secretary Marshall’s defense of hu- 
man rights was made in Moscow 
where such rights are denied, where- 
as Mr. Danielson’s statement was 
made in America where they consti- 
tute the root of the American tra- 
dition. 

The importance of the issue is evi- 
denced by the fact that the basic dis- 





tinction between totalitarianism and 
a free society lies in the origin of hu- 
man rights. The issue is whether all 
of man’s rights are grants from the 
state, or whether he possesses certain 
rights which are attributable to his 
nature and therefore to his Creator. 

From whatever viewpoint, that is 
the radical issue. It transcends forms 
of government, for even a govern- 
ment democratic in form is actually 
totalitarian if the will of the ma- 
jority is permitted to violate the 
rights of the minority. It discloses 
the underlying identity between vari- 
totalitarian regimes, such as 
Fascist, Nazi and Communist,” all of 
which are characterized by the com- 
mon attribute of being indifferent to 
the rights of the person. It has an 
historical persistence, in that from 
ancient times the contest has arisen 
again and again between the idea of 
an absolute, irresponsible sovereign- 
ty and of one restrained by the prior 
and independent rights of the citi- 
zenry. Finally, it exerts a decisive in- 
fluence upon war and peace, because 
the world can never be organized for 
peace as long as it is divided upon the 


ous 





1. Quoted in 33 A.B.A.J. 342 (April issue, 1947). 

2. ‘‘Communist’’ is used here to indicate the 
present Soviet regime. Marxian philosophy holds 
that the dictatorship of the proletariat is a transient 
phase of the class struggle, and that when the last 
vestige of the bourgeoisie shall have been liqui- 
dated, society will be classless and state and 
government will vanish. 
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nature of man and his institutions. 

For these reasons, it seems worth 
while to examine for a moment the 
irguments offered in support of the 
astonishing statement in the Atlan- 
tic Monthly. For the question before 
us is deeper than our policy toward 
Germany or toward Russia; it is 
deeper than the right to strike; it 
oes to the essential problem of man 
in his perennial struggle for free- 
dom, justice and self-realization. And 
what is more, it arises now in a mo- 
iment of worldwide transition, when 
social forces are stirred to their pro- 
(oundest depths and when, for good 
or ill, man is getting ready to build 
igain, perhaps for centuries to come. 


The Argument for the Denial 

of Human Rights 

While the specific theme of the At- 
lantic Monthly article is the right to 
strike, its author goes deeper and 
explores the general problem of hu- 
man rights. 

He first refers to various affrma- 
tions of human rights, such as those 
contained in the Declaration of In- 
dependence and in the statement 
which is being formulated for The 
United Nations’ Commission on Hu- 
man Rights. He then says that “It is 
a pleasant and ennobling thought— 
that God endows each one of us with 
a ready-made assortment of inalien- 
able rights”, but that that “is an as- 
sumption, nothing more nor less, and 
worth no more than any other un- 
provable hypothesis.” He likens the 
question to that of the nature of 
man, saying: “Dogmatists may base 
a system of theology on the assump- 
tion that a babe, born or unborn, is 
the possessor of an immortal soul; 
and if you grant that assumption, 
the theology which follows it is un- 
assailadble. If you deny that major 
premise, the logical theology based 
on it becomes nonsense.” 

He adds that we “may fairly base 
our definition of rights on the theory 
that they were and are privileges, 
granted to us at one time or another 
as the result of all kinds of pres- 
sures and forces, which—if justified 
in experience—become embedded for 
a short time or a long time in our 
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fundamental law as rights.” “There 
is nothing,” he says, “sacred or in- 
herent in this conception or defini 
tion of rights.” As illustrations, he 
cites the Divine Right of Kings and 
the right to own slaves—instances 
which are said to show that “rights 
come and go.” “This fact, alone,” he 
says, “vitiates their claims as inalien- 
able endowments by Providence.” 
From this he draws a principle, that 
human rights “are amendable, tran- 
sitory, impermanent arrangements.” 
Claims become accepted by society as 
“rights”. But then “Conditions 
change and the claims appear to be 
invalid; the law is amended, and the 
established ‘rights’ are abridged, 
modified, or canceled altogether. 
They are always and forever subject 
to amendment. I know of no excep- 
tion whatsoever to this general rule 
or principle.” 





HAROLD R. McKINNON 


fant girls.” As an example of an ex 
panding right, he points out that 
the public now provides medical 
care and education for children 
where the parents are unable to do 
so, but he adds: “Let no one assume 
that they are inherent rights. They 


Does “Someone Always Pay” 

for Human Rights? 

He next lays down what he calls a 
“second universal characteristic of 
all human rights.” It is that “Some- 
one always pays for them. They are 
not inherent; they are bought and 
paid for, by someone, somewhere, 
sometime. Always.” As an example, | igi : " ; 
he considers the right to life, and “8€neral relativity of rights” by their 
says that the new-born infant cannot @™Mendability and by the payment 
make good his claim to this privi- Principle, he lays down what he 
lege and if left alone he dies. There- alls the third principle, which was 
fore, he argues, “. . . people pay for quoted above, namely: “Jn all rights, 
the right to keep children alive. If ‘he individual is nothing, the public 
this right were not paid for, it would everything. . . . This, in itself, would 
cease to be.” Moreover, he says, “So- seem to invalidate the mystical en- 
ciety has not always granted even dowment theory and, in fact, does so. 
this right. In a community living As an individual you have no right 
always on the edge of starvation, or claim to anything. This is where 
public opinion has justified the ‘ex- our Bills of Rights become docu- 
posure’ of infants, particularly of in- ments of confusion.’’* 


are privileges, granted by the public 
and paid for by the public because 
the public believes it is well to make 
such payment for the public good 
and the future of mankind.” 
Finally, after demonstrating the 





3. Editor's Note: Mr. Danielson's statement is of this thesis does not seem to involve necessarily 
obviously open to the construction which Mr. Mc- a denial of the existence of natural rights or an 
Kinnon puts on it, and has been widely understood = advocacy of an absolute state. Mr. Danielson's 
as meaning what Mr. McKinnon says it does. Fair- 
ness to Mr. Danielson leads me to say that my 
reading of his article left me in doubt whether he 
intended to approve and endorse the totalitarian 
view that the individual has no sovereign and in- 
alienable rights and that such “‘rights’’ as he has , 
are gifts of the stote rather than his God-given man rights, unless and until he makes clear his 
attributes as a human person. Mr. Danielson's stand on that side. In hati event, the value and 
thesis, as | read it, was that the “‘right to strike’ ‘portance of Mr. McKinnon's exposition do not 
—hardly basic human right—should be and is sub- depend on the interpretation to be placed on a 
ordinate to the paramount right of the Nation to Particular article; the divisive philosophy deplored 
protect its economy and the health, comfort and by Mr. McKinnon is held and advocated by many 
convenience of its people against disaster through | people in America and by more than a few gov- 
the arbitrary actions of selfish groups. Acceptance  ernments in the world. W. LR. 


language illustrates the manner of thinking and 
statement which is too common in this field, and 
| think that Mr. McKinnon's challenge of it is a 
service; but | shall not classify Mr. Danielson as 
irreconcilably an opponent of natural law and hu- 
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The Clue to the Cataclysm 

in American Thinking 

Clearly something has gone wrong 
in American thinking when a state- 
ment like that, which could be laid 
side by side with the claims of the 
most arrogant dictatorship, can ap- 
pear unchallenged in an American 
periodical which has long been as- 
sociated with our national culture 
and tradition. It is because the clue 
to this strange cataclysm in our na 
tional thinking is to be found in the 
article in question that the present 
analysis of it seems justified. 

The ultimate clue to this break- 
down in our thinking is to be found 
in the author’s preliminary statement 
that the existence of the human soul, 
like that of human rights, is a mere 
assumption and unprovable hypoth- 
esis. An assumption is, of course, 
worthless as a basis for anything ex- 
cept another assumption. An unprov- 
able hypothesis is similarly worthless. 
Even an hypothesis of the physical 
sciences, such as physics or chemistry, 
is more valuable, because such an 
hypothesis is provable—though in a 
tentative sense—by experiment. 

Therefore, to go upward from the 
natural or physical sciences to the 
sciences of value, such as morals, pol- 
itics and jurisprudence, and to say 
that in doing so we must relinquish 
even the provability of our assump- 
tions, is of course to bid farewell to 
rights and principles and to regard 
human life as a clash of forces even 
less intelligible than the phenomena 
of matter. And this degradation of 
the person constitutes the basic ele- 
ment in the theoretic foundation of 
all totalitarianism. 


Are Rights Temporary 

and Based on Force? 

From this basic proposition of the 
author, the sequence is direct and 
inevitable to his next point; namely, 
that rights are not sacred or inherent 
but are the result of pressures and 
forces and are therefore transient 
and amendable and only temporarily 
embodied in our fundamental law. 
The sequence is inevitable because 
rights depend upon the nature of 
man and society; and if it cannot even 
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be asserted that man is a spiritual 
being, there is no ground for assert- 
ing that he has rights which are based 
upon a spiritual nature rather than 
upon pressures and forces and the 
prescriptions of positive law. This is 
reminiscent of the philosophy ol 
Justice Holmes, who said he could 
see no essential difference between 
a man, a baboon, and a grain of 
sand,* and who therefore said that 
the ultimate reason for things was 
force and that every society rests 
upon the death of men.® It is remi- 
niscent also of the fears expressed by 
those who opposed the inclusion of 
the Bill of Rights in the Constitu- 
United States on the 
ground that it might indicate that 


tion of the 


such rights arose out of the statement 
of them rather than from the nature 
of man and his Creator. 

The philosophy which we are con- 
sidering is one which divorces all 
law, even the most organic and fun- 
damental, from any theoretic founda- 
tion, and limits it to the mere positive 
expressions which have been wrested 
for the time being by one element 
in the community from a _ tempo- 
rarily weaker element. In_ other 
words, it maintains that man has no 
moral rights but only legal rights. 
This is equivalent to saying that 
man’s life is shaped by force, exerted 
by the dominant element in the 
community through the instrumen- 
tality of laws, and that in the nature 
of things there are no moral limita- 
tions upon the will of this dominant 
And irresponsible 
force, operating under the guise of 


element. such 
law, is another essential element of 
totalitarianism. 

As examples of historical amend- 
ment nullification 
rights, the author cites the Divine 
Right of Kings and the right to own 
slaves! This is a genuine flight from 
reason. For, as someone else has said, 


and of human 


to call such usurpations “rights” is 
to identify St. George and the 
Dragon. The fact is that far from 
being rights, Divine Right of Kings 
and human slavery were the grossest 
violations of human rights, and their 
ultimate extinction was due to the 
recognition of inherent, personal 


rights with which such usurpations 
were inconsistent. 


Rights Are Not Destroyed 

by Denial of Them 

The “second universal characteristic 
of human rights,” says Mr. Daniel- 
son, is that someone “‘‘always pays for 
them,” from which he argues that 
they cannot be inherent. 

This argument overlooks the dis- 
tinction between a right and its en 
joyment or violation. For example, 
the author argues that an infant 
lacks an inherent right to live be 
cause it will die unless it is cared for. 
The obvious answer is that the child 
has the right to live, whether its 
parents or other custodians exercise 
their duty to care for it or not. If 
rights depended upon the perform- 
ance of another’s duty, there could 
never be a violation of a right. The 
correlatives are rights and duties, not 
rights and performance of duties. 
Under the argument of the author, 
a right exists only as long as it is 
enjoyed. As soon as the enjoyment 
is prevented by a superior power, the 
right ceases. For example, a German 
citizen under the Nazi government 
possessed the right of liberty only as 
long as his freedom was tolerated by 
the government. When placed in a 
concentration camp, his right ceased 
because he could no longer enforce 
his claim to its enjoyment. 

The only explanation of the rea- 
soning which looks upon rights as 
dependent upon their enjoyment is 
that it is a part of the habit of look- 
ing upon them merely in terms of 
“is,” without reference to “ought.” 
It flows from the failure to recognize 
the natural moral law, in the absence 
of which Mr. 
quite correct in contending that 
there are no such things as rights but 


Danielson would be 


only enjoyments possessed by virtue 
of strength or by virtue of a license 
extended by the strong to the weak. 
It is an illustration of the philosophy 
called positivism, which limits know- 
able reality to the positive facts of 
life, the stream of which is character- 





4. Holmes-Pollock Letters, Harvard University 
Press, 1944; Vol. Il, page 252. 


5. Op. Cit., Vol. ll, page 36. 
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ed by all-pervading change, flux 
ud contingency, without any sub- 
stratum of principles or norms which 
rooted in the inherent natures of 
things. It is the direct antithesis of 
‘he concept that regardless of time or 
ace there are some things which are 
c.ernally true. It is therefore in open 
revolt against any political or legal 
fundamentalism such as is found in 
our Declaration of Independence or 
Bill of Rights. And thereby, it is a 
theoretic component of totalitarian- 
ism, with which these Anglo-Ameri- 
can ideals are in direct opposition. 
The Struggle Between 
Totalitarianism and Freedom 
In view of his premises, therefore, 
Atlantic 
\fonthly author is neither incon- 


the conclusion of the 


sistent nor surprising. “In all rights, 
the individual is nothing, the public 


everything.” This conclusion can be 
put side by side with the Fascist doc- 
rine: Nothing above the state; 
nothing outside the state; nothing 
but the state. It can be placed next 
to the deification of pan-Germanism 
and to the amoral, pseudo-legal ab- 
It is a 


solutism of the Nazi state. 


theoretic counterpart of the in- 





fallible and omnipotent collective 
consciousness of the Communist 
proletariat. 

And more important still, it is not 
the unique conviction of the author 
under discussion; but as I have previ- 
ously pointed out in the JOURNAL, 
it is the prevailing doctrine of our 
own American political and legal 
philosophers today.® 

Against it stands in clear and noble 
contrast the historic statement of 
Secretary Marshall that man has a 
personal dignity which is not de- 
pendent upon the vicissitudes of time 
or place nor upon the condescension 
of the civil power. Secretary Mar- 
shall’s statement is not new. It is as 
old as the struggle for political free- 
dom and justice. But it is historic, 
because modern times have produced 
another crisis in that struggle. And 
the only thing which makes the 
present tension a rational one (that 
is, which raises it above the level of 
a bare contest between national 
powers) is the objective of preserving 
this doctrine of human dignity and 
human rights. Unless the American 
intellectuals are willing to see that, 
and to stand by our representatives 
in the expression of that ideal, we 


1947 Awards of Merit 


*" The Section of Bar Activities an- 
nounces that pursuant to authori- 
vation by the House of Delegates, 
\wards of Merit will be made this 
year to four bar associations, one in 
ach classification, reporting the most 
sutstanding activities initiated or 
reaching full development since No- 
vember 1, 1946, the Awards to be 
‘nnounced during the American Bar 
\ssociation annual meeting at Cleve- 
‘and, in September. Classifications 
‘or the 1947 competition are: 
STATE Bar Associations (By Lawyer 


Population, 1940 Census) 

Division I. California, Connecti- 
cut, District of Columbia, Florida, 
Georgia, Illinois, Indiana, Iowa, 
Kentucky, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, New 
Jersey, New York, North Carolina, 
Ohio, Oklahoma, Pennsylvania, 
Tennessee, Texas, Virginia, Wash- 
ington, Wisconsin. 

Division II. Alabama, Arizona, Ar- 
kansas, Colorado, Delaware, Idaho, 
Kansas, Louisiana, Maine, Missis- 
sippi, Montana, Nebraska, Nevada, 
New Mexico, North Dakota, New 
Hampshire, Oregon, Rhode Island, 
South Carolina, South Dakota, Utah, 


Human Rights and National Unity ee 









present to the rest of the world the 


spectacle of a Nation whose officials 
speak in terms of liberty but whose 
philosophers speak in terms of ir- 
responsible absolutism. 

It is time, therefore, for Americans 
to re-examine the bases of their tradi- 
tional tenets. It is time to heed the 
advice which Apollo gave to the 
Trojans. Antiquas exquirite matres. 
Seek out your ancient mothers. ‘These 
principles will be found in a thread 
of ideas which runs through the west- 
ern political tradition from the 
earliest expressions of Greek thought 
to this latest reiteration by Secretary 
Marshall. They will be found, like- 
wise, in the progressive revelation 
of human dignity which had _ its 
origin in the Old Testament and its 
fulfillment in Christianity. 

After all, it is adherence to this 
truth which is the condition of ow 
survival. For in the struggle between 
ideas and force, it is ideas which are 
The Nation 
which clings to the truth will survive. 


ultimately decisive. 
That which abandons the truth and 
takes refuge in force always perishes. 


6 The Higher Law,"’ 33 A.B.A.J. 106; Febru 


ary, 1947. 


Vermont, West Virginia, Wyoming. 
County AND City BAR ASSOCIATIONS 
(General Population, 1940 Census) 
Division I. Those serving areas 
with more than 100,000 population. 
Division II. Those serving areas 
with less than 100,000 population. 
Entry forms and full details of the 
1947 competition are now available 
at the Chicago office of the American 
1140 North Dear- 
10, Illinois. 
August 15, 1947, has been set as the 


Bar Association, 
born Street, Chicago 


final date for filing entries for this 


year. 
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Labor Relations Law: 


The Ferguson-Smith Bill to Create Labor Courts 


by Merritt A. Vickery + of the Cleveland (Ohio) Bar 


® Resort to the Courts in order to obtain fair, impartial and 
truly expert fact-finding and determinations in labor disputes, 
as well as an availability of judicial process for the protection 
of public rights when menaced by serious strikes or work stop- 
pages, has been insistently urged as a part of an adequate 
program of remedial legislation in the field of labor relations 
law. A bill for the creation of separate Labor Courts of the 
United States has been introduced jointly by Senators Homer 
Ferguson, of Michigan, a member of our Association since 
1924, and H. Alexander Smith, of New Jersey (S. 937). 

Merritt A. Vickery, of the Cleveland (Ohio) Bar, has pre- 
pared for the Journal an article on this subject. With full 
sympathy for the objectives of the Ferguson-Smith bill, his 
conclusions are not in favor of separate Labor Courts. The 
views which he presents for the consideration of our readers 
are his own; the subject has not been acted on by the House 
of Delegates. With Mr. Vickery’s article, we publish excerpts 
from the statements made by Senators Ferguson and Smith in 
support of their bill. 

Mr. Vickery was graduated from Oberlin College in 1915. 
He first was employed in job placement work and in the 


then developing inter-relations in that field between the char- 
itable and semi-charitable institutions and the new State-city 
organization. In 1916 he entered Harvard Law School, but 
left to serve in the Army Air Corps. After the war he went 
back into Law School and was graduated in 1920. He was 
ir the general practice of law in Cleveland until World War Il, 
when he became Chief Enforcement Attorney for Region V 
(Ohio, Kentucky and West Virginia) of the National War 
Labor Board, a post which he held until March of 1945. Since 
then he has practised law in Cleveland. A major part of his 
time has been given to questions of labor law and of adminis- 
trative procedure and practice. From time to time he has 
contributed to local legal publications, articles on various 
phases of administrative procedure and labor law. 

With Mr. Vickery's contribution, some sort of a cycle in the 
history of the Journal may be completed. Our third issue, in 
September of 1920, featured an article on ‘The Kansas In- 
dustrial Relations Court," by W. Eugene Stanley, of the Kansas 
Bar. The Kansas Statute was invalidated on grounds which 


Mr. Vickery says would not now be sustained. 





® The introduction of the Ferguson- 
Smith Bill! “to establish United 
States Labor Relations Courts and to 


tion the enforcement powers of the 
regular Courts and a special power 
to forbid any person found guilty 


non-lawyer, “qualified by training, 
experience and ability to perform 
the duties of his office.’’ Practice be 
fore them would not be limited to 








define their jurisdiction” brings to 
the fore questions of method for 
judicial settlement of labor disputes. 

The bill would create eleven new 
Courts, one for each of the judicial 
circuits and the District of Columbia. 
They would have original jurisdic- 
tion of all cases arising out of col- 
lective bargaining agreements, and 
also the appellate jurisdiction speci- 
fied in the Wagner,? Wage-Hour* 
and Railway Labor! Acts. On ap- 
peal, they would be authorized to 
hear matters de novo if they believed 
it necessary to do justice. They would 


have in matters within their jurisdic- 
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of contempt from serving as a rep- 
resentative or officer of any company 
or group in an employment relation. 

Their power in labor controversies 
would be greater than those of the 
existing Courts in that the ban on 
injunctions imposed by the Clayton® 
and Norris-La Guardia® Acts would 
be lightened. 

These Courts would be composed 
of three judges, two lawyers and one 


lawyers, for the Courts are to be em- 
powered to admit to practice “othe! 
qualified persons.” 

The bill specifies that the statutory 
provisions and rules applicable to 
the regular federal Courts shall ap 
ply as to practice, procedure, wit 
nesses, fees, costs, juries, pleadings, 
and evidence, subject to a powe! 
given the Supreme Court to waive 





1. Senate No. 937, 80th Congress, First Ses- 
sion. Introduced March 19, 1947, by Senator Ho- 
mer Ferguson (Republican), of Michigan, for him- 
self and Senator H. Alexander Smith (Republican) 
of New Jersey. Now pending before the Senate 
Judiciary Committee. 


2. National Labor Relations Act, U.S.C. 29:151- 
161. 
. Fair Labor Standards Act, U.S.C. 29:201-219. 
. Railway Labor Act, U.S.C. 45:151-188. 
. Clayton Act, U.S.C. 29:52. 
. Norris-La Guardia Act, U.S.C. 29:101-115. 
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MERRITT A. VICKERY 


or modify rules found inappropriate. 
It contains provisions designed to 
make for simplification of issues and 
exceptional promptness to meet the 
special needs of labor controversies. 


The Purpose of the Bill Seems 
Beyond Challenge 


Senator Ferguson accompanied the 
introduction of the bill by a state- 
ment which pointed out the intoler- 
ableness of the existing situation with 
both employers and employees un- 
controllable in their disputes, in spite 
of their tendency to disregard the 
public welfare and the frequency 
with which their conflicts interrupt 
the nation’s economic life. He 
stressed that labor controversies are 
the only ones still not subject to deci- 
sion by the rule of law and left to 
the outcome of struggle between the 
parties. 

The purpose of the bill, he stated, 
is the creation of tribunals to settle 
labor disputes by impartial rule, 
protect the public from strike-caused 
production stoppages, and imple- 
ment the laws governing labor 
relations. No valid challenge seems 
possible today as to this purpose.’ 


Existing State of Labor Law 

Does Not Protect the Public 

The existing state of our labor law 
fails to protect the public. It devel- 
oped from the background of the 
mercantilist philosophy, which whol- 
ly subordinated the worker, through 
a long period of slowly increasing 


recognition of employee interests. In 
1932, these were implemented by 
legislation outlawing “yellow dog” 
contracts and blacklisting and limit- 
ing the use of the labor injunction. 
Three years later they were still 
further strengthened by a statute 
guaranteeing the right to organize 
and strike and by prohibitions of 
employer opposition or interference.* 

In the progression, two elements 
are apparent: (1) There is no recog- 
nition of a distinct public interest; 
(2) The movement uniformly has 
strengthened labor and weakened 
management. The theory was that 
labor was weak and management 
strong; that law- should correct this 
and bring a balance of power; and 
that this alone would end conflict. 

‘Twelve 


years’ experience has 


proved this fallacious. There has 
been an increase in the number ol 
strikes, the number of workers in- 
volved, and the amount of time lost.!° 


Labor Conflicts Now Threaten 
Disaster to Our National Economy 


Meanwhile, the social and industrial 
developments have emphasized the 
public interest in labor peace, distinct 
from that of either labor or manage- 
ment. The development of transpor- 
tation, the growth of large-scale pro- 
duction, the increase in strength of 
labor organizations, the change in 
character of the country from rural 
to predominantly urban, the replace- 


7. See, however, Report of Committee on Eco- 
nomic Development (February, 1947). 

8. Teller: A Labor Policy for America (1945), 
page 3; Landis and Manoff; Cases on Labor Law 
(1942), pages 1-39; Morris: Government and La 
bor in Early America (1946), passim; McMaster 
History of the People of the United States, Vols 
Ill, IV and V, passim; Restatement of the Law of 
Torts, Vol. IV, Secs. 762-808, and comments; Trum 
bull: The True Blue Laws (1876), pages 79, 89, 
104, 152; Simpson: ‘'Fifty Years of American Equi 
ty’’, 50 Harvard Law Review, page 194; Witte: The 
Government in Labor Disputes (1932), pages 221- 
222; Frankfurter: Law and Politics (1939), pages 
218-228 

9. See the statements of policy in the National 
Labor Relations Act, the Fair Labor Standards Act, 
and the Norris-La Guardia Anti-Injunction Act, and 
the reports of the proceedings in Congress pre- 
ceding their enactments. See, also, Norris: Fight- 
ing Liberal (1945), pages 308-310. 

10. See the compiled reports of the Bureau of 
Labor Statistics. On whatever basis the compari- 
son is made, the period since the enactment of 
the present labor laws shows an increase in the 
number of work stoppages because of labor dis- 
putes. The eight years from 1937 (when the consti- 
tutionality of the Wagner Act was upheld) through 
1944 show a yearly average of 3575 strikes, in 
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ment of self-sufficiency by depend- 
ency on others for essentials, have 
brought about a situation in which 
a conflict that formerly would have 
been only a local annoyance now con- 
stitutes a National disaster. Indus- 
trial and economic integration have 
so progressed it is no longer only the 
railroads and utilities whose stop- 
page will endanger the public. 
Recent months have proved a strike 
by a few tugboatmen can disrupt the 
economy of the largest city, a walk- 
out of longshoremen can nullify a 
National foreign policy, and a work 
stoppage in coal mining can close 
factories, stop transportation, end 
production of light and power, and 
bring universal hardship."! 

They have proved that the dangers 
are real, that such strikes will in fact 
be called, and that neither considera- 
tions of public welfare nor Presiden 
tial requests are sufficient to delay 
or prevent them. 


The Authority of Government 
Is Impaired by Strikes 
Chis situation in itself impairs the 
authority of government. No Gov 
ernment can endure and command 
P . é 

respect in which employers or em- 
ployees with impunity flout the 
statements of The President that 
their conflicts are threatening the 
welfare of the nation and refuse his 
requests that they submit their differ- 
ences to arbitration.!2 The United 
States cannot tolerate the spectacle of 
volving 1,449,000 workers, or 5.3 per cent of the 
total employment. The eight years 1926 through 
1933 had a yearly average of 906 strikes, involving 
410,000 workers, or 2.0 per cent of total employ 
ment. It may be of interest to compare the figures 
for the years of World War | with those of World 
War II under the new laws. World War | years 
had 3,901 strikes per year, involving 1,233,000 
workers, or 6.2 per cent of total employment. 
World War I! years had 4,131 strikes per year, 
involving 8,404,000 workers, or 6.8 per cent of 
total employment. It is apparent that neither the 
new laws nor the ‘‘no-strike’’ pledge ended strikes 
n war time. In fairness to the National War La 
bor Board, it should be pointed out that the three 
years after its creation showed a percentage loss 
of working time due to strikes less than half that 
of the three preceding years 

11. See Simpson: ‘‘Constitutional Limitations on 
Compulsory Arbitration,’” 38 Harvard Law Review 
753 (1925), for a recognition of the developing 
social interest in maintenance of uninterrupted pro- 
duction. For a recent statement of the extended 
effect of strikes upon society, see the Report of 
Committee for Economic Development, February, 
1947. 

12. Kaltenborn: Government Adjustment of la 
bor Disputes (1943), pages 100-101. 
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its President begging—and begging 
in vain—that a labor leader permit 
his men to work while their demands 
are being considered. It cannot be 
subjected to the humiliation of see- 
ing its Government forced to nego- 
tiate as with a foreign power, through 
days of uncertainty over resumption 
of production to avert a National 
catastrophe. 

The experience of the post-war 
months has proved the error in the 
past unwillingness of Government 
to take an authoritarian attitude in 
It is still true, 
as was said by President Wilson: 


labor controversies. 


The business of government is to 
see that no other organization is as 
strong as itself; to see that no body or 
group of men, no matter what their 
private business is, may come into 
competition with the authority of 
society.13 


Social Control of Labor Disputes 
Should Be Impartial 
These recent months have proved 
the need for social control of labor 
relations and have proved again that 
it cannot be effected without force 
as the ultimate resource.!4 

Little needed _ that 
where force is employed as an ele- 
ment of social control, it should be 
according to rule and pattern stated 


argument is 
g 








in advance.45 The need for impar- 
tiality of decision, the equal need for 
belief in the impartiality of the 
tribunal, and the recognition that 
this cannot exist except upon the 
basis of decision by known, estab- 
lished rules applicable to all alike, 
have repeatedly been demonstrated 
in the history of law: 
Men are content to abide subjection 
of their claims to principles and rules 
when it is known that they will be 


applied uniformly and systematically 
to all alike.16 


Machinery Best Qualified to Settle 
Disputes Is the Courts 
Senator Ferguson’s premises seem 
uncontradictable that ‘Today our 
economy is so intermeshed, and both 
unions and industries have grown so 
big, that a single strike can paralyze 
the nation”; that “This situation has 
become intolerable. We cannot af- 
ford a national paralysis every few 
months simply because labor and in- 
dustrial managers cannot agree”; 
that “The time has come to settle 
these disputes on the basis of justice”’; 
that “the great principle” of “equal 
justice under law” should be broad- 
ened “to include labor-management 
relations”; and that “Law without 
enforcement is a mockery.” 

His conclusions seem equally in- 





13. Quoted in The Regulation of Labor Unions, 
a pamphlet by Walter Gordon Merritt (1937). Re- 
published in Garland, Federal Regulation of La- 
bor Unions (1941), page 101 ef seq. 

In 1905, Brandeis, later to become one of 
America's great judges, an outstanding liberal and 
friend of labor, wrote: ‘‘Any who wield a large 
amount of power, always should feel the check of 
power. The very principle on which the nation ex- 
ists is that no person shall rise above power.” 
(See Boston Transcript, March 9, 1905.) His other 
writings make it clear he regarded the field of 
labor relations as within this principle. He pointed 
out there must be power to prevent either employ- 
ers or unions from resorting to violence, lawless- 
ness, intimidation, or even peaceful infringement 
of the other's rights, and even from adopting a 
position of arbitrariness leading to a dispute. See 
Brandeis: Business—a Profession (1933 Ed.), pages 
26-27. 

From the beginning of history, it has been rec- 
ognized that the concept of government includes 
the power to impose rules, the duty to regulate 
conduct so as to prevent harm to society, and both 
the duty and the power to compel obedience. So 
Aristotle said: ‘“‘In all well attempered govern- 
ments, there is nothing which should be more 
jealously maintained than the spirit of obedience 
to law, more especially in strong matters; for 
transgression creeps in unperceived and at last 
ruins the state."’ (Politics, Book V, Chapter 8.) 

The founders of our government had this con- 
cept of its function and powers. Madison wrote 
{in No. X of The Federalist, published November 
23,1787) of the development of factions based on 





550 American Bar Association Journal 


economic interest and of their support of differing 
views, and said that the ‘great object’’ of the 
Constitution is—‘‘to secure the public good and 
private rights against the danger of such a faction, 
and at the same time to preserve the spirit and 
form of popular government."’ 

This was followed by Hamilton, who, less than 
a week later, wrote (in No. XV of The Federalist): 
‘Government implies the power of making laws. 
It is essential to the idea of a law that it be 
attended with a sanction; or in other words, a 
penalty or punishment for disobedience." 

The continued force of the concept is shown by 
Dean Pound's current reliance upon it (see his 
Social Control Through Law (1942), pages 32-33): 
“A rule of law without force behind it, says 
Jhering, is a contradiction in terms—‘a light that 
lights not, a fire that burns not.’ Law involves 
force. Adjustment and orderliness must rely ulti- 
mately on force even if they are possible chiefly 
because of habit of obedience on the part of all but 
an anti-social residuum which must be coerced.”’ 

Obviously, where the question is between the 
power of the state and that of a ‘‘faction,"’ su- 
periority of the former can be secured either by 
strengthening it or weakening the latter. Some 
who oppose empowering the state to make bind- 
ing decisions of labor terms believe control can 
be obtained by amending or repealing the Wag- 
ner and Norris-La Guardia Acts. 

This view ignores the true source of labor's in- 
creased strength. Marx pointed out that a major 
source of labor weakness lay in the existence of 
a reserve of unemployed—'‘That monstrosity, an 





disputable that “we should subject 
industrial disputes along with all 
other disputes to the legal discipline 
of a civilized society” and that “the 
machinery best suited to settle dis. 
putes and arrive at just decisions is 
the Courts.”!7 


Approval of the Bill’s Purposes 
Does Not Settle Its Adequacy 
Agreement with the premises and ap 
proval of the purposes of the Fergu- 
son-Smith bill does not conclude the 
question. There remains that of the 
adequacy of the proposed measure 
to meet the needs and fulfill the 
purposes. 

Whenever it is proposed to subject 
labor disputes to judicial process for 
compulsory settlement, it must be re- 
membered that these controversies 
are not all of the nature of those with 
which the Courts customarily have 
dealt.18 They are of two kinds: (1) 
Those which arise from an existing 
law or agreement or over a past or 
present fact; and (2) Those involv- 
ing questions of what shall be agreed 
to for the future or what shall be 
done or paid or required under a 
future agreement or in a_ future 
relationship. 

Questions of the first kind are 
those of statutory construction, inter 





industrial reserve army, kept in misery in order 
to be always at the disposal of capital."’ (Capital 
Part IV, Chapter XV, Section 9.) Recently (April 19 
1947, in a syndicated article) Walter Lippmann 
pointed out that labor power today arises pri- 
marily from the fact the demand exceeds the 
available supply. So long as the restriction on 
immigration imposed by the Johnson Act (U.S.C 
8:201-226) continues to prevent recruitment of a 
reserve of newcomers ready to work on any terms, 
labor will continue to be strong. 

No argument is needed to support the state- 
ment that American labor is too conscious of its 
power to submit to a law designed to accord it 
a degree of strength less than that to which the 
economic and social facts entitle it. 

14. Pound: The Task of Law (1944), page 12. 


15. Hayek: The Road to Serfdom (1944), page 
72 et seq. 

16. Pound: The Task of Law (1944), page 16. 

17. See: ‘"Why Labor Courts?’’, by Senator Fer 
guson, American Magazine, February, 1947; print- 
ed (on the motion of Senator Capper) in the Con 
gressional Record, for January 15, 1947; and see 
also the statement by Senator Ferguson which ac- 
companied the introduction of the Ferguson-Smith 
Bill. Congressional Record, March 19, 1947. 

18. Gerhart: ‘‘Labor Disputes: Their Settlement 
by Judicial Process,'" American Bar Association 
Journal, November, 1946; Gagliardo, ‘’Strikes in 
a Democracy,’' American Economic Review, March, 
1941. Reprinted in Garland: Federal Regulation of 
Labor Unions (1941), page 211. 
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pretation of fact by evidence, and 
he application of the rules of law to 
the facts so found. Such matters are 
traditionally justiciable in accord- 
ance with established rules of law by 
established Court procedures. 

Questions of the second kind in- 
olve, not matters of legal “right” in 
ccordance with an existing rule, so 
much as problems of “‘interest’’ to be 
solved by application of labor and 
economic policies and trends. Ques- 
tions of this kind are not traditional- 
adjudicable.!® 


Limited Scope of the 

Ferguson-Smith Bill 

[he advocates of compulsory judicial 
settlement of labor disputes are of 
three schools: (1) ‘Those who would 
apply it to only the traditionally 
justiciable controversies;?° (2) Those 
who would apply it wherever public 
harm is threatened, resolving the 
problem in regard to adjudicability 
by establishing a special set of Courts 





(3) Those who would apply it when- 
ever the dispute involves social detri- 
ment, leaving the decision to the 
customary Courts under statutes de- 
fining the rights and liabilities of the 
parties, amending the procedures, 
implementing the judicial power to 
make it effective, and delimiting it 
to prevent abuse.** 

The Ferguson-Smith Bill seems to 
follow both the first and second 
schools of thought. It would subject 


_ 


19. For discussion of the distinction between 
“‘interests’’ and ‘“‘rights,"" the development of the 
former into the latter by the addition of legal 
means of enforcement, and recent extensions of 
the legal concepts of recognizable interests, see 
Pound's Social Control Through Law (1942), pages 
88-102 and passim, his Administrative Law (1942), 
pages 18-24, and his The Task of Law (1944), pages 
23-26, 87 et seq. 

20. Even the members of this school are forced 
to concede the occasional situation in which pub- 
lic necessity, even practical survival, may depend 
upon governmental power to prevent or end a 
work stoppage. Gerhart would depend, in such 
cases, upon the exercise by the government of 
its historical power of eminent domain to seize 
industries, operate them, and—while thus seized 
and operated—characterize the strike as illegal 
—because ‘against the government'’—and, there- 
fore, traditionally a basis for action in the courts. 
See his ‘‘Labor Disputes: Their Settlement by Ju- 


to judicial control only the contro- 
versies “‘arising out of collective bar- 
gaining contracts” and would have 
that control exercised by specially 
created Courts. 

Insofar as it would segregate labor 
controversies in special Courts, there 
is precedent from a number of for- 
eign countries and one attempt in 
this country. Certain of the other 
countries also limit the jurisdiction 
of these special Courts substantially 





dicial Process,"" American Bar Association Journal, 
November, 1946. The Committee for Economic De- 
velopment, whose membership indicates a proba- 
bility it voices the views of ‘‘big business,’’ ap- 
proves ‘‘compulsory arbitration’’ in disputes aris- 
ing from interpretation of agreements, strongly 
opposes any stated plan for governmental co- 
ercion even as an ultimate resource in other cases 
—as an interference with ‘‘freedom of contract’’ 
or ‘‘free enterprise’’ and as a practical induce- 
ment to the parties not to agree but to rely on 
government. It admits the need for coercion may 
arise. In such cases, the social control must be 
applied on an ad hoc basis. Report of Committee 
for Economic Development, February, 1947. 

21. See A Labor Policy for America by Ludwig 
Teller (1945). 

22. See “‘Labor and the Law’’, by Judge John 
C. Knox, American Mercury, June, 1946, and ‘‘Ju- 
dicial Settlement of Labor Disputes’’ by the writer, 
Ohio Law Reporter, March 31, 1947. 
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with new rules and _ procedures;*! 








Statement in Support of Ferguson-Smith Bill (S. 937) 


® In introducing the pending bill, Senator Homer Ferguson, 
of Michigan, said in part, on March 19: 
“I think we should subject industrial disputes, along with all 
other disputes, to the legal discipline of a civilized society. 
“Labor-industrial disputes should come within the jurisdiction 
of a Court established to handle them. The machinery to pro- 
vide the legal discipline of a civilized society must be designed 
as nearly as humanly possible to carry out two basic principles: 
First, that we are a government of law and not of men; and 
second, that there must be equal justice under law. 
“Throughout our history, in all other fields of endeavor we 
have discovered that the machinery best suited to settle dis- 
putes and arrive at just decisions is the Courts. Yet in labor- 
industrial relations, we still cling to the principle that economic 
and political pressure should govern. We create boards, com- 
missions, or bureaus, and place on them special pleaders, or 
instructed partisan jurors, who act as prosecutors, judges, and 
uries, and the people wonder why the system does not work. 
This method would not be successful in any other field of 
endeavor and it will not work in labor-management relations. 
“To me, the appealing thing about a Court system is that 
it is simple, clear-cut, understandable, fair, and the least polit- 
ical of our institutions. It is neither anti-labor nor anti-manage- 
ment, but rather is pro-everybody. Our Courts have long been 


admired as symbols of impartial justice, and | believe that the 


Labor-Relations Courts would soon likewise become such 
symbols.” 

Senator H. Alexander Smith, of New Jersey, co-sponsor of 
the bill, said, in part: 

“In this opening experiment with the Labor Relations Court 
program we have limited the jurisdiction of the Courts to: 
One, the interpretation and enforcement of collective bar- 
gaining agreements; and two, the interpretation of existing 
labor legislation. There is something inherently wrong in leav- 
ing the interpretation of what a law means to an administrative 
agency which is charged with the duty of enforcing that law. 
There is likewise something inherently wrong in leaving the 
interpretation of what two parties meant by the language of 
a contract to a similar administrative agency. We are ciearly 
sound in taking the position that there is an area for the ap- 
plication of normal judicial processes to management-labor 
relations. 

“The objection has been made that if these matters go to 
the ordinary Courts the decision of the issues will be so long 
delayed that the parties will suffer unduly before knowing 
what their rights and obligations are. This is another reason 
for setting up the special Courts which the bill provides for 
so that immediate action can be taken and the right-of-way 
given to labor disputes which it has been impossible for the 
parties to settle either by collective bargaining or by concilia- 
tion or mediation machinery provided for in our labor laws.” 
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along the lines of the proposal. 


Experience with Labor Courts 

in Other Countries 

New Zealand, Australia, Sweden and 

France have established special labor 

Courts with compulsory jurisdiction 

in labor controversies. The only 

American experience in this field was 

that of Kansas. 
In 1894, New 


strikes in essential 


forbade 


Zealand* 
industries and 
created a Court of Arbitration em- 
powered to compel agreements. For 
a number of years the plan worked 
well. Later, extended delay of deci- 
sions caused dissatisfaction resulting 
In 1932, the 


Court failed to satisfy employers who 


in a number of strikes. 


desired to reduce wages and a sym 
pathetic government amended the 
to withdraw such matters from 
This 


law 


law 
the Court’s jurisdiction. 
1936 the 


favor 


Was 


restored in and was 


amended to unions over un 
organized labor. 
1896 1901, 


Australian?! States sought to prevent 
9 


Between and certain 
strikes. The first Commonwealth law 
was enacted in 1904 to cover disputes 
extending beyond State limits. This 
created a Court of Conciliation and 
Arbitration with jurisdiction to pre- 
scribe wages, hours and working con- 
ditions and to enforce compulsory 
arbitration of disagreements. At first, 
employers were dissatisfied but came 
to invoke the aid of the Court with 
increasing frequency. Some employee 
complaints were made; but in 1920, 
when an Australian correspondent 
wrote that labor declared “the whole 
arbitration svstem to be a failure,” an 
answer was written by the General 
Secretary of the largest union: “It 
than the method 
When the Labor 
Party came into power, it imperiled 


is infinitely better 
of direct action.” 


the system by a policy of interfering 
before the Court could act and estab- 
lishing special tribunals for partic- 
ular disputes which uniformly gave 
labor more than did the Court. In 
the 
stopped this interference and _per- 
the Court to the 
original plan. 


course of time, government 


mitted follow 


The Labor Court of Sweden?> was 
created in 1928 to adjudge collective 
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bargaining agreements. Its jurisdic- 
tion then was merely that of a civil 
Court with a special expertness in 
labor problems. The regular Courts 
were thought to lack understanding 
of labor and to have a procedure too 
slow for labor controversies. In 1936, 
Sweden prohibited “unfair labor 
practices” and extended the jurisdic- 
tion of the Court to cover the banned 
The 


members—three public members, two 


acts. Court consists of seven 
nominees of employers’ associations, 
and two nominees of the Confedera- 
tion of Labor. The tripartite make- 
up has been reflected in about the 
way and degree indicated by Amer- 
ican experience with similarly com- 
posed boards. 

Shortly before the war, France?® 
Court of Arbitration 
with binding powers in disputes aris- 


established a 


ing from collective bargaining agree- 
ments. The time from its establish- 
ment to the German invasion was too 


short for adequate evaluation. 
Through its short life it was troubled 
by the tendency of French labor to 
participate in politics, by the in- 
security of government, and by the 
development of conflicts between its 
rulings and those of the regular 
Courts when identical questions arose 


from sources other than collective 


agreements. 


The Kansas Court of Industrial 
Relations in 1920 

The only American experience with 
judicial settlement of labor contro- 
versies was the Kansas Court of In- 
dustrial Relations, created in 1920.27 
The creating Act?® declared certain 
businesses clothed with a public in- 


23. Seidman: Shall Strikes Be Outlawed? Re- 
published in Garland: Federal Regulation of Labor 
Unions (1944). s 

24. Higgins: ‘‘A New Province for Law and 
Order,’ 29 Harvard Law Review 189 (1919), 34 
Harvard Law Review 105 (1920). See, also, Towards 
Industrial Peace in Australia (1937); Solving Labor 
Problems in Australia (1942) and Wartime Labor 
Developments in Australia (1943), all by Orwell de 
R. Foenander. 

25. Norgren: The Swedish Collective Bargain- 
ing System (1941); Robbins: The Government of 
Labor Relations in Sweden (1942). 

26. Rothschild and Sobernheim: ‘'Regulation of 
Labor Unions and Labor Disputes in France,"’ 37 
Michigan Law Review 1025 (1939); Reisenfeld, ‘‘Re- 
cent Developments of French Labor Law,’ 23 Min- 
nesota Law Review 408 (1939). 

27. Gagliardo, ‘The Kansas Industrial Court,” 
(1941); University of Kansas Publications. Huggins: 







terest. For them, the Act established 
a Court of three judges with powe: 
to summon the parties to any labor 
dispute and, if it found the peace 
or public health imperiled, to fix the 
terms of employment for the future. 
Either party could apply for a “re- 
adjustment” after experience with 
the 
tinued in eftect for such reasonable 


terms so fixed. Decisions con- 
time as the Court should determine 
or until changed by agreement with 
court approval. 

The 


opposition. From the outset, its con 


Kansas Act met with bitte 
stitutionality was challenged; and, 
even before it was declared invalid, 
the opposition of the parties and the 
indifference of the public, plus the 
general doubts of its validity, ended 
its practical effectiveness. After the 
declaration of its unconstitutionality, 
it was repealed in 1925. 

This record in Kansas is often 
cited as proof of the failure of com- 
pulsion in labor disputes. It does not 
seem to be even evidence such a 
result would follow today. The at- 
tempt was made in a single State, 
without precedent or counterpart. 
It was in a world still dominated by 
“freedom of contract.’’ It ended be- 
fore its workability was given a fain 
test. 

Nor can the fact the Kansas law 
was found unconstitutional be re- 
garded as authority against an at- 
tempt now to compel adjudication 
Each of the 


points upon which that law was de- 


of labor controversies. 


clared invalid later was held within 
governmental power.*® 





Labor and Democracy (1922). Simpson, ‘‘Constitu- 
tional Limitations on Compulsory Arbitration,’’ 38 
Harvard Law Review 753 (1925). See also, Howat 
v. Kansas, 258 U. S$. 181 (1922); Wolff Packing Com- 
pany v. Court, 262 U. S. 522 (1923); Dorchy v 
Konsas, 264 U. S. 286 (1924); and Wolff Packing 
Company v. Court, 267 U. S. 552 (1925). 

28. 1920 Kansas Laws, c. 29. 

29. Even before the Kansas Act was enacted, 
the Supreme Court held valid a compulsory arbi 
tration law (1) applying to interstate carriers only, 
(2) enacted for the purpose of averting an emer- 
gency, and (3) fixing wages only for a temporary 
period. Wilson v. New, 243 U. S. 332 (1917). The 
Kansas law was held invalid in its attempt to 
classify named basic industries with common car- 
riers as ‘‘clothed with a public interest,’’ to regu- 
late the businesses thus named on the basis of 
their declaration as thus clothed, to compel their 
continuity, and to compel the payment and ac- 
ceptance of the wages fixed with lockout and 
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Except as to the composition of 
the Court, the provision now pro- 
posed for judicial settlements appears 
to resemble the Swedish system more 
nearly than the older and more far- 
reaching ones of New Zealand and 
\ustralia. There can be no doubt 
that the Swedish system of dealing 
with labor relations has had a large 
degree of success. It is debatable how 
far it would be satisfactory in the far 
different economic and 
psychological situation of the United 


States.8 


factual, 


Points in Which the Ferguson-Smith 
Bill Seems Questionable 


[he proposal seems questionable in 
a number of respects: 

(1) It would add another to the 
already long list of special Courts 
outside the regular double system of 
trial and appellate tribunals which 
our combined State and federal sys- 
tem of government requires. ‘The 
multiplication of Courts is, in itself, 
objectionable. The history of similar 
movements has shown a tendency to 
do away with special Courts and to 
merge their functions in the regular 
judicial system.*! 

2) Special Courts dealing only 
with labor relations seem to be under 
an exceptional handicap. The labor 
field is one 
with 


where the sides are 


marked unusual distinctness 
and permanence and where the emo- 
tions of the partisans run unusually 
high.8? American experience with 
administrative agencies created to 
act in the labor relations field reflects 
the difficulty of securing men not 
condemned by one side or the other 
as biased. Experience with these 
has that, 
where the sole duty is in connection 


agencies also indicated 
with labor disputes, it is almost im- 
possible for one, even if originally 
regarded as impartial, long to escape 
the charge of prejudice. It does not 
seem probable the change of title 
trom “agency” to “Court” will avoid 
the difficulty.** The problem appears 
to have been made more acute by 
the requirement of a non-lawyer 
member “qualified by training, ex- 
perience and ability to perform the 
duties of his office.” 





(3) Special Courts handling only 
a special class of matters have been 
peculiarly subject to occasional legis- 
lative tampering with their jurisdic- 
tion, powers or personnel, when their 
rulings run counter to a wave of 
popular emotion. In both Australia 
and New Zealand, such action dam- 
aged the repute and interfered with 
the operation of the labor Courts. 
In the United States, similar occa- 
sions have seen similar legislative in- 
terferences with the operation of 
agencies acting in the labor field.*+ 


The Proposed Limitation to Cases 
Arising Out of Collective 
Bargaining Contracts 


(4) The 


original jurisdiction to “cases arising 


proposed limitation of 


out of collective bargaining con- 
tracts” gives rise to three questions— 
one of the wisdom, one of the con- 
stitutionality, and one of the general 
effectiveness of the proposal: 

(a) Experience with systems of 
Courts of co-equal jurisdiction has 
demonstrated the frequency with 
which there arise conflicting rulings. 
French experience in the labor field, 
with its conflicts between the hold- 
ings of the Cour Superiore d’Ar- 
bitrage, where questions arose from 
collective agreements, and the Cour 
de Cassation, before which the same 
questions arose from individual em- 





strike forbidden. In a number of cases, the Court 
has upheld legislative determinations of public 
interest as a basis for special regulation and has 
extended its concept of governmental power over 
wages, etc. See, as indicative of the trend, Nebbia 
v. New York, 291 U. S. 502 (1934); N.L.R.B. v 
Jones and Laughlin, 301 U.S. 1 (1937); Mayo v. 
Lakeland Highlands Canning Company, 309 U. S. 
310 (1940); United States v. Darby, 312 U.S. 100 
(1941). It seems probable that today a legislative 
finding of public interest which would suffer ma- 
terial detriment by a work stoppage would be 
held valid as a basis for compulsory settlement. 

30. J. Warren Madden, 56 Harvard Law Review 
1032 (1943): “‘Perhaps, then, the hope . . . in the 
experience of Sweden . . . is not fully justified. 
Perhaps, Sweden, small, homogeneous in popu- 
lation and conditions, is a laboratory the con- 
ditions of which cannot be duplicated in our 
country."’ 

Even more explicit is the stated opinion of Wil- 
liam H. Davis, who was a member of a commis- 
sion appointed by the President in 1938 to study 
and report in regard to British and Swedish labor 
laws. It was reported most comprehensively in 3 
Lab. Rel. Ref. Man. 925-989 (1938-1939). Shortly 
after publication of the reports, Mr. Davis said 
in a public address: “‘For legislation and legisla- 
tive policy, | think the findings of the commission 
have no application at all.'’ (Quoted from Teller: 


ployment contracts, shows the pos- 
sibility is no mere abstraction. No 
argument is needed to support the 
that the field of 
relations is so turbulent as to make 


statement labor 
such conflicts of decision unusually 
hazardous. 

(b) Under the 
Relations Act, a majority of the em- 


National Labor 
ployees determine whether or not a 
collective bargaining agreement will 
be made. Neither the employer nor 
the dissenting employees can inter- 
fere with or oppose the choice. Under 
the Ferguson-Smith proposal, the ex- 
istence or want of such an agreement 
will determine in large part the 
rights and liabilities—of the employer 
and of the minority as well as the 
majority of the employees—arising 
from the employment relationship 
and will decide the forum in which 
questions may be presented. It 
will withdraw dissenting employees 
against their will from the protection 
of the anti-injunction acts. It will 
subject an employer against his will 
to the possibility of stringent penal- 
ties for contempt not imposable in 
The 


the constitutionality of 


another Court. fairness and 


this seem 
debatable. 

(c) Since gollective bargaining 
agreements are generally held legally 


enforceable*®® and unions can gen- 


erally be parties to actions,** it would 
(Continued on page 635) 


A Labor Policy for America (1945), page 66). 

31. Pound: Administrative Law (1942), page 80 

32. See “‘Labor and The Law,"’ American Mer- 
cury, June, 1946, by Judge John C. Knox. For an 
opposed opinion, see Teller: A Labor Policy for 
America (1945) 

33. The record seems indisputable that, in the 
appointments to administrative agencies to act 
in the field of labor-management relations, a 
tendency has been shown to appoint recognized 
protagonists of labor. See, Kaltenborn: Govern- 
mental Adjustment of Labor Disputes (1943), and 
Silverberg: The Wagner Act: After Ten Years 
(1945), which by inference seem to support the 
text, and Metz: Labor Policy of the Federal Gov- 
ernment (1945) which directly supports it. For 
supporting materials, see the references in the 
writer's ‘‘Judicial Settlement of Labor Disputes,” 
Ohio Law Reporter, March 31, 1947. 

34. Illustrative of the Acts referred to is that 
provision of the Appropriation Act of July 17, 1945, 
which forbade any part of the appropriation for 
the National War Labor Board being used ‘'in 
connection with investigation, hearings, directives 
or orders concerning bargaining units composed 
in whole or in part of agricultural laborers." 

35. See Teller: Labor Disputes and Collective 
Bargaining (1940); Vol. |, Sec. 163. 

36. Teller: Labor Disputes and Collective Bar- 
gaining (1940), Vol. Il, Secs. 462-465. 
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Evan Alfred Evans: 


Senior Circuit Judge: Seventh Circuit 


® The portrait on the cover of this issue 
is that of Evan Alfred Evans, of Wiscon- 
sin, Senior Circuit Judge of the Seventh 
Circuit, which consists of the populous 
States of Indiana, Illinois, and Wisconsin, 
and thus extends from the Canadian 
Border to the Ohio River and has juris- 
diction over litigation that has great di- 
versity in origins and characteristics. 

Judge Evans was appointed to the 
Circuit Court by President Woodrow Wil- 
son on May 17, 1916. He became Senior 
Circuit Judge of the Seventh on December 
1, 1934, as successor to Judge Samuel 
Altschuler, who ceased to act as Senior 
Circuit Judge about two years before 
he retired as a member of the Court. 
Judge Evans has been a member of our 
Association since 1943, and has taken 
an active interest in the work of the 
Bar Associations. 

The Circuit Court of Appeals for the 
Seventh consists of Frank Murphy, Circuit 
Justice; Evan A. Evans, of Wisconsin, 
Senior Circuit Judge; William M. Sparks, 
of Indiana; J. Earl Major, of Illinois; Otto 
Kerner, of Illinois; Sherman Minton, of 
Indiana, Circuit Judges. 

In the Seventh Circuit there are four- 
teen District Judges (active) and two re- 
tired District Judges. The District Judges 
are Walter G. Lindley, Fred L. Wham, 
John P. Barnes, Philip L. Sullivan, Michael 
L. Igoe, William J. Campbell, Walter J. 
LaBuy, Elwyn R. Shaw, Charles G. Brig- 
gle, J. Leroy Adair, Luther M. Swygert, 
Robert C. Baltzell, F. Ryan Duffy and 
Patrick T. Stone. 

The two retired District Judges are 
James H. Wilkerson and William H. Holly. 
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Sketch of Judge Evans’ Career 


" The many mixed elements that 
combine to make greatness in a judge 
are not infused from the bench on 
which he presides. They are not 
breathed in from the air of court- 
rooms or of chambers. Inevitably, 
experience in hearing, in weighing, 
and in deciding, does develop qual- 
ities, but the fundamental values 
must inhere in the man. He brings 
them with him when he comes to 
judicial office. They are not changed 
by the donning of the robes of his 
high office. 

It is interesting, therefore, to note 
that Judge Evans came from sturdy 
stock. As he has remarked—he is the 
His father, 
Evan W. Evans, was born in a stone 
farmhouse in Southern Wales, from 
which he could look out of a lovely 
valley to the strength-giving Welsh 
hills. He came to the United States 
and served gallantly in the Union 
Army during the Civil War. He 
brought to this country the spirit 
of “the men of Harlech”, 
was born in him. Judge Evans’ 
mother, Ellen Jones Evans, was a 
native of Pennsylvania and of equally 
strong Welsh stock. To know her 
was to understand the truth of the 
observation that great men have 
great mothers. 

Judge Evans’ parents settled on a 
farm at the edge of the Village of 
Spring Green, in the State of Wis- 
consin. There the great river from 
which the State took its name flows 
by to join the not-distant Mississippi. 
An old shot tower of early impor- 


son of an immigrant. 


which 


tance in the lead-mining industry 
was not far away. From the porch of 
the house the view extends over an 
intervening spread of rich farmland 
to ranging hills. Seven children. 

three sons and four daughters—were 
born there. All of them were highly 
intelligent and well educated, and 
have served most ably. Four of them 
are still surviving. 


Judge Evans’ Boyhood 
on a Wisconsin Farm 


The second of the sons, who was 
born on March 19, 1876, was destined 
te become the subject of this sketch. 
His father was a farmer, a stockman, 
and a leader in Wisconsin’s public 
affairs. It was natural that in such a 
household Judge Evans as a youth 
had real contacts with farming, 
with business, with people, and 
with affairs of government. He 
learned much of history. The coun- 
tryside still echoed the Indian days 
and those of the courageous early 
pioneers. 

There young Evan Evans attended 
the elementary schools and the high 
school, where the teaching of Amer- 
ica’s story was unremitting. All the 
children there learned the blessings 
of work. There much was learned, 
too, in the farm activities, about the 
preparing of the soil, the planting, 
the watching of the mysteries of the 
crops in growth, the raising and feed- 
ing of stock, the economics of farm 
life, and all of the manifold revela- 
tions that Nature makes to the dili- 
gent and the observant. 
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said to have constituted the battle- 
field over which many a company of 
rhly trained experts marched and 
marched and then advanced and re- 
treated again, behind and through a 
heavy barrage of smoke produced by 
mixture of presumption and ex- 
nsive use in predetermined propor- 
ms. In all of these battles, the Cul- 
er forces were triumphant at the end 
f a long struggle, and in none of 
iem did the Byerley forces surrender 
ithout exhausting their full strength. 
He wrote another interesting and 
ertaining opinion in Chicago Steel 
loundry v. Burnside Steel Foundry, 
2 F. (2d) 812, widely known as 
lis “flash of genius” decision. It is be- 
ved by many lawyers that his vig- 
us challenge of that concept has 
ctively sent it to the storage-room. 
In this opinion, he digressed to com- 
ent on some abuses of the patent 
system—a discussion that has received 
ide attention. 


Judge Evans’ Opinions 

in Important Criminal Cases 

it would extend this sketch beyond 
permitted limits to comment at any 
length on even a few of the many 
opinions by Judge Evans in impor- 
tant and interesting criminal cases. 
Their titles recall their nature. 
\mong them are: John F. Jelke Co. 
v. U.S., 255 Fed. 264; Michael Boyle 
v. U. S., 259 Fed. 803; Murphy v. 
U.S., 285 F. (2d) 801-815; Capone v. 
U.S.,51 F. (2d) 609; U. S. v. Haupt, 
152 F. (2d) 771; and Martin O’Brien 
v. U. S., 51. F. (2d) 674. 

Perhaps the most dramatic case in 
which he wrote the opinion was 
Mary Allen, et al. v. U.S., 4 F. (2d) 
688. Conspiracy to violate National 
Prohibition Act was alleged; seventy- 
five defendants were charged; sixty- 
three were tried, and fifty-five were 
onvicted. Among the defendants 
was a justice of the peace, some con- 
stables, a sheriff, the judge of the 
City Court of Gary, some lawyers, 
ind operators of soft drink parlors. 
One of the witnesses for the Govern- 
ment was murdered before the trial. 
Judge Evans’ comments on the fla- 
grant situation and the conduct of 
public officers and lawyers were so 
frank and emphatic that they still 
make interesting reading. 

Many of his opinions could be 


quoted from or cited to illustrate his 
ability to analyze clearly and resolve 
complicated factual situations. Out- 
standing examples are United Light 
and Power Company v. Commission- 
er, 105 F. (2d) 866, involving a 
question of taxes resulting from a 
highly complicated voluntary cor 
porate reorganization; Group of In- 
vestors v. C. M. St. P. & P. Ry. Co., 
124 F. (2d) 754 (reversed in minor 
part, 318 U.S. 523); and In re C. & 
N. W. Ry. Co., 126 F. (2d) 351 
(certiorari denied 318 U.S. 793), in- 
volving the reorganization under 
Section 77 b of two great railroads. 

Coming from a State which for al- 
most one hundred years has had a 
practice code substantially like the 
present Code of Federal Procedure, 
Judge Evans must have found de- 
light in writing the opinion in Sani- 
tary District of Rockford v. U.S. F. 
& G., 63 F. (2d) 826, involving 
the sufficiency of some common law 
pleadings, disposed of below on the 
basis that “the trial judge evidently 
labored under the impression that 
the litigation belonged to the liti- 
gants, and plaintiff's right to recover 
on its alleged indebtedness was the 
sole issue.” Judge Evans’ sense of 
humor was given free play. The fol- 
lowing are entertaining paragraphs 
from his opinion: 

The action was brought in the IIli- 
nois State Circuit Court where the 
rules of common law pleading are 
purer and less defiled by legislative 
changes than in the Courts of the 
country from which they were taken. 
This simple action brought to recover 
compensation for material furnished 
and services rendered pursuant to an 
express written contract quickly be- 
came a hotly contested battle between 
counsel with pleadings rather than 
the merits of plaintiff's claim, the sole 
subject of controversy. 

To plaintiff's declaration, defendant 
filed pleas of non est factum and nil 
debet. To the plea of non est factum, 
plaintiff on January 18, 1932, filed a 
similiter. To the plea of nil debet 
plaintiff demurred. On February 24 
1932, defendant confessed plaintiff's 
demurrer to its plea of nil debet. 

On March 25, 1932, it filed five spe- 
cial pleas entitled “Second Amended 
Pleas and Amended Additional Pleas 
to Amended Declaration.” To these 
pleas plaintiff demurred, generally 
and specially, and the Court sustained 
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the general and special demurrers to 
the first, second, and third of these 
pleas and overruled the demurrers to 
the fourth and fifth pleas. On March 
25, defendant filed a motion for leave 
to file additional and special pleas to 
the amended declaration. The first 
of these pleas was one of non damni- 
ficatus and the second a denial that 
plaintiff performed its subcontract ac- 
cording to its terms and that the ma- 
terials alleged to have been furnished 
under the said subcontract were used 
in the construction of the sewers. 

In opposition to this motion the ma- 
terialman filed an affidavit stating that 
oral stipulations had been entered 
into extending defendant’s time to 
plead on the representation that the 
case would be settled and there was no 
dispute as to the facts; that witnesses 
had left the jurisdiction and it would 
therefore be more difficult to furnish 
strict proof of the indebtedness than 
it would have been had the stipula- 
tions extending time not been made. 

The Court overruled defendant's 
motion for leave to file the proposed 
additional and special pleas. On April 
5, defendant filed a motion for leave to 
renew its said motion of March 25 for 
leave to file five additional and special 
pleas of non damnificatus and the 
other special pleas. This motion was 
supported by five affidavits, the sub- 
stance of which was to deny the aff- 
davit of plaintiff, wherein it was said 
that extensions of time were granted 
defendant on its concession that plain- 
tiff’s claim would not be disputed. 

This motion was set for hearing 
May 2, 1932, on which date the Court 
overruled it. On the same date de- 
fendant thereupon moved the Court 
for leave to file the same or additional 
pleas, and the Court promptly denied 
this motion. On May 18, the case was 
called for trial at which time the de- 
fendant again moved for leave to file 
pleas of non damnificatus and special 
pleas, and the Court overruled its 
motion. 

While defendant was thus maintain- 
ing its hot barrage of pleas, general 
and special, on plaintiff's front and 
rear, plaintiff, though sorely pressed, 
was nevertheless engaged in a slashing 
counter attack of similiters, affidavits, 
and demurrers. During a lull in the 
attack, plaintiff lodged a bill of par- 
ticulars containing some twenty pages 
which bore on the real merits of the 
controversy. 


Throughout his life, Judge Evans 
has been a wide reader and diligent 
student, not only in fields of the law, 
but also in economics, government, 
history, and in wide ranges of the 
liberal arts. He has contributed many 
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From this vantage place, young 
Evans continued his education in the 
State University at Madison. He was 
an excellent student—first in the Col- 
lege of Liberal Arts and then in the 
Law School. He was graduated from 
the former in 1897 and from the lat 
ter in 1899. He was an outstanding 
debater, and belonged to one of Wis- 
consin’s debating societies in their 
heyday. This was an extra-curricular 
activity in which young men learned 
research on their own initiative and 
learned the art of expressing their 
Here 
training in straight thinking and in 


resultant thoughts. was fine 


conciseness, clarity and felicity of 


expression. 


An Effective Public Speaker 
from His Student Days 


From early days he was an effective 
and sought-for speaker—always with 
something to say and with the powe1 
to convey his meaning accurately and 
He called 
upon in various parts of Wisconsin 

even during his student days—to give 


attractively. was often 


addresses on the Fourth of July, on 
Memorial Day, and other patriotic 
occasions. In 1899, he was one of the 
principal speakers on the University’s 
Commencement program. His ora- 
entitled “The 
Volunteer”. Those now living who 


will 


tion was American 
Amer- 
ican effectiveness, the beauty of its 


heard it remember its 
thought and style, and the music of 
its voicing. 

Throughout his student life he was 
greatly respected and admired by the 
entire student body. This was due, 
not only to his well-known youthful 
abilities, but also to his sound char- 
acter and his spirit of friendliness. 
He had a keen sense of humor, neve1 
took himself too seriously, was serious 
with serious things, and was able to 
work when he worked and _ play 
when he played. ‘These sketchy ob- 
servations upon the days of his youth 
may suggest the beginnings and the 
sources of his power as a lawyer and 
an advocate. They have been woven 
later into his judicial career. 

Shortly after his admission to the 
Bar in 1900, he began his practice of 


law at the 


Wisconsin, 


Baraboo, 
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county seat of his native county, 


where he still maintains his home. 
During most of his sixteen years at 
the Bar the firm was Grotophorst, 
Evans and Thomas. He had the early 
advantage of practising in many gen- 
eral fields of the law. His practice ex- 
tended to various parts of the State 
and sometimes outside of the State. 
There were small clients with per- 
sonal difficulties and there were large 
ones with the interest of great busi- 
nesses involved. In those days Bara- 
boo was the home of the Ringling 
Brothers’ Circus. The stories of Judge 
Evans’ experiences at the Bar over 
these years are revealing’ of his close 
understanding of, and interest in, hu- 
man nature. He soon became widely 
recognized as a lawyer and advocate, 
before jury or judge, of high ability 
and indefatigable industry. Over a 
short sixteen years he presented nine- 
ty-six cases on review to the Supreme 
Court of his State. 

He was always interested in gov- 
ernment, but not so much in party 
mechanics. He was a much sought- 
after speaker in political campaigns. 
In 1908 he was the Democratic nomi- 
nee for Attorney General of Wiscon- 
sin, but was not elected. 


Appointment to the Circuit Court 
Came Unsought 


\ppointment as a Circuit Judge 
came to him unsought. His name was 
suggested and endorsed by the then 
Chief Justice and the Senior Associ- 
ate Justice of the Supreme Court ol 
Wisconsin, to a representative of the 
\ttorney the 


States who called on them for 


United 
infor- 
mation about lawyers who were scek- 


General of 


ing the appointment. 

It may be interesting, as showing 
the qualities of lawyer Evans and ol 
The President of the United States 
who sent a special emissary to inter- 
view him, that among the questions 
“Was he 
fond of children?” “Did he like ani- 


asked were such as these: 
mals?” ‘“‘Was he interested in folks?” 
It was recognized that a good judge 
must be a genuine human being. 
This interview was Evans’ first ink- 
ling that he was being considered. 


For the first twelve years after his 













appointment he not only sat in all 
Circuit Court of Appeals cases, but 
also sat about an equal amount 
of time in the District Courts. It 
was a common thing for him to sit 
on the Court of Appeals in the fore 
noon and in the District Court of 
Chicago in the afternoon. He en 
the District 
Courts of his Circuit and in all places 


deavored to sit in all 


where such Courts were held, and to 
try at least one well-contested case 
in every phase of Federal jurisdic 
tion, some of which lasted five or six 
weeks. 

It is conservatively estimated that 
during his tenure as Circuit Judge 
he has sat on his Court in more than 
the District 
Courts in no less than 3000 contested 


1000 cases and also in 


and uncontested cases. During that 
time he has written 970 opinions for 
his Court, forty-six dissents and three 
concurrences. He has also sat on a 
number of occasions in other Circuits 


His Trenchant Rulings in the 
Field of Patent Law 


On ascending a bench to which cases 
of every sort and in every field come 
for decision, he encountered for the 
first time patent causes. For these he 
was prepared by his unusually fine 
experience and qualities as a general! 
lawyer. He determined to master the 
special applications of the general 
law to the patent field. His efforts 
and study brought success to such a 
degree that he has long been recog 
nized as an authority in that field. 
Many of his opinions involve im- 
portant questions of patent law. 

The following entertaining com- 
ment is from his opinion in Barber 
Isphalt Paving Company y. Stand 
ard Asphalt and Rubber Company, 
30 F. (2d) 281: 

All of the patents involved have 
long since expired. No rights other 
than those involved in the present suit 
are dependent upon them. 

These two patents have furnished 
the ammunition for many legal bat 
tles. The extent of Byerley’s disclos 
ure, the improvement of Culmer over 
Byerley, Byerley’s anticipation of Cul 
mer—these and kindred subjects filled 
many a volume of testimony when 
these patents were in their prime. 

Carrying the figure of speech a little 
further, these disputed subjects may 
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icles on a variety of legal and lay 
jjects to law magazines and other 
riodicals, and has also given nu- 
rous addresses before meetings of 
ir Associations throughout the Mid- 
st and occasional addresses to 
ofessional and non-professional 
Ups. 
The following is an incomplete 
of his papers and addresses on 
ibjects of professional interest and 
lated in some degree to his judicial 
work: 
“Abraham Lincoln,” “The Schwim- 
yr and Macintosh Cases,” “Reac- 
tions of an Idle Judge to the Life of 
the Hero of the American Bar—Jus- 
tice Holmes,” ““The Case of Ableman 
v. Booth (11 Wis. 498)—A Blot or a 
Star—Which?”, “Presentation of Bust 
of Judge Holmes in Judge Holly's 
Court Room,” “The Circuit Court 
of Appeals as a Court of Last Re- 


sort,” “Early History of the Circuit 
Court of Appeals for Seventh Cir- 
cuit,” “The Sacco-Vanzetti Case,” 
“Naturalizing and Nationalizing the 
\lien,” “Our Federal Judges,” ‘‘Po- 
litical Influences in Appointment of 
Federal Judges,” “The Trial of Wai 
Criminals,” “The Judicial Labor of 
\ppellate Federal Courts,” “ 
of the 


History 
Federal Judicial System,” 


‘Justice Brandeis,” “Dissenting 


Opinion—Its Use and Abuse,” “‘Sug- 
gestions for Brief-Writing,” ‘““Memo- 
rial for John Henry Wigmore,” and 
‘Shall the U. S. 


Patent Court of Appeals?”. 


Have a Special 


His Devotion to the Interests 

of His Alma Mater 

His loyalty to his Alma Mater has 
been evidenced by many services, 
imong which are his generous con- 
tributions of time, effort and good 
judgment to the affairs of the Wis- 
consin Alumni Research Foundation, 
1! which he is one of the Trustees. 
He has served as President of the 


eneral Alumni Association of the 


University of Wisconsin, and also as 


i member of its Board of Visitors. 
He has been a member of the 
\merican Bar Association since 1943. 
\mong many other organizations, he 
is an active member of the Legal 
Club, the Law Club, the American 


Judicature Society and the Chicago 
and Illinois State Bar Associations. 

Judge Evans is a widower and lives 
at the Lake Shore Club in Chicago. 
His first wife, Mary Rountree, bore 
him three sons who are living. One 
of them is a college professor, an- 
other is a member of a law school 
faculty, and the third is a practising 
lawyer. His second wife was Ferne 
Ryan Allen. Both of these charming 
women attended the University of 
Wisconsin during the time of his 
residence there. 

Three universities have conferred 
on Judge Evans the Honorary degree 
of Doctor of Laws—the University of 
Wisconsin in 1933, Lake Forest in 
1944, and Northwestern University 
in 1946. On May 4, 1940, many of his 
friends joined in presenting to the 
University of Wisconsin Law School 
a marble bust of him. In-his presenta- 
tion address, George I. Haight, a life- 
long friend of Judge Evans, appro- 
priately said: 

We are here gathered to formally 
present to the University a marble 
bust of him, to be placed in the Law 
School Building. It is the gift of some 
of his many friends among the alumni. 
It is the product of the skill of the 
internationally known sculptor, Franz 
Plunder. By the cunning of his chisel, 
this eminent Viennese artist has re- 
vealed the features of Judge Evans as 
he found them concealed in a block of 
stone. It is excellent in its artistic 
qualities. It is fine in its portrayal. 
It is given as a testimonial to Judge 
Evans for his high personal qualities 
and for his superb professional attain- 
ments. It is also given for a broader 
purpose. That purpose is that it may 
serve to remind the generations of 
students who shall come here that the 
plain and simple mental and moral 
excellences of character are the founda- 
tions of worth-while success. 

Lloyd K. Garrison, Dean of the 
Law School, said in accepting the 
tribute to its distinguished alumnus: 


Those of you who visited the new 
law library building this morning will 
have observed that from the beginning 
we had made preparations for Judge 
Evans’ bust by building into the wall 
of the reading room entrance a niche 
for its reception. This work of art, 
which I now gratefully accept on be- 
half of the University, will therefore 
become an integral part of the Law 
School. And it will become part of 
the School not only physically, but 
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spiritually, since there are influences 
which radiate from men’s likenesses 
as well as from men themselves, and 
which survive mortality. As this bust 
and all that it stands for will be inte1 
mingled with the life of the Law 
School, so you, Judge Evans, by your 
character, your attainments, and your 
devoted loyalty to Wisconsin, have 
woven yourself into the affections of 
this State and will belong to its history. 
The niche will receive the bust; so 
does your native State now receive you 
to itself. 


A Worthy Incumbent of High 
Judicial Office 

Judge Evans has several times been 
considered for appointment to the 
Supreme Court of the United States. 
In November of 1939 a petition to 
that end was signed and presented by 
1722 leading members of the Bar of 
Indiana, [Illinois and Wisconsin, as 
a spontaneous testimonial of esteem 
from those in the best position to ap 
praise both the high quality of his 
judicial work and his exceptional 
personal qualifications for the cour- 
ageous discharge of duty in the high- 
est Court. 

Elevation to that Court has not 
come to him. This sketch has been 
prepared to portray a jurist who has 
devoted the greater part of his pro- 
fessional life to the diligent and ca 
pable performance of the work of 
one of the great Courts of the Na- 
tion. He has fulfilled his high re 
sponsibilities with marked ability 
and an innate, albeit wholly infor- 
mal, personal dignity which tends to 
and does ease the usual tension of 
Court work. While he possesses the 
sound patience, tolerance, scholar- 
ship, diligence, and moral courage 
which, with others, are the elements 
of what is customarily described as 
judicial temperament and _ ability, 
those who know best this lawyer-ju 
rist and his work are inclined to feel 
that his outstanding qualities as a 
man and as a judge are his interest 
in people and in their activities in 
affairs, along with his common 
(‘horse’) sense that enables him to 
appraise and assess the transactions 
that come before him in their prac- 
tical perspective and their relation- 
ship to law and justice and to things 
as they really are. 
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New Basic Lincolniana Available in 1947 


by Walter P. Armstrong + of the Tennessee Bar 


® Although Abraham Lincoln had high repute as a lawyer and ranks as our profes- 
sion's outstanding contribution to our country, many details of his law practice and 
of his life have been withheld from publication and from the research of historians 
and biographers. A large quantity of Lincoln's papers, pleadings, correspondence, 
etc., were impounded by his son, Robert Todd Lincoln, who was himself a Chicago 
lawyer of note until he left the practice of law to take a high position in the business 


world. Finally, Robert T. Lincoln deposited the papers in the Library of Congress, 


on the condition that they should not be published until twenty-one years after his death. 


That reservation expires on July 26. Appropriate ceremonies will signalize the event. 


In this banner year for new basic Lincolniana, Dr. Rufus Rockwell Wilson has pub- 


lished the first of four volumes in a series that will contain much new material concern- 


ing Lincoln, including the newly released material. Walter P. Armstrong has written of 
these events, from the lawyer's slant, with footnotes which will assist any of our 


readers in delving deeply into the subject if so disposed. His narrative should interest 


every American lawyer. 





® The indications are that this will 
be a banner year for students of Lin- 
coln, with a spate of books and arti- 
cles dealing with various aspects of 
his life.1 There is the ambitious un- 
dertaking on which the Primavera 
Press has embarked, of publishing all 


the extant and unpublished source 
material. Most important to Lin- 
colnians, this is the year for release 
to the public of Lincoln’s remaining 
papers, after three-quarters of a cen- 
tury in limbo. 

The material published in the four 


volumes to be issued by the Prima 
vera Press will include the newly- 
released material and will be as- 
sembled and annotated by Dr. Rufus 
Rockwell Wilson. So far only the 
first volume has appeared.? On the 
title page it is described as “a sup- 
plement to and revision of “The Com- 
plete Works of Lincoln by Nicolay 
and Hay’.”$ Dr. Wilson is, of course, 
merely quoting Nicolay and Hay’s 
characterization of their work. It was 
far from complete; not only were 
there in existence many Lincoln 
papers of which Nicolay and Hay did 
not know, but others with which they 
were familiar were not included be- 
cause of objections by Lincoln’s 
family. 

The principal source of the mate- 
initial volume is the 
Herndon-Weik collection.* After Lin- 
coln’s death his last law partner, Wil- 


rial in this 





1. Books and pamphlets published during the 
first quarter of the year are listed by the Lincoln 
Foundation: Abraham Lincoln Quarterly, published 
by Abraham Lincoln Association, March 1947, Vol. 
LV, No. 5; The Lincoln Reader, edited by Paul M. 
Angle, Rutgers University Press, New Brunswick, 
N. J., 1947; When Montgomery County Mourned 
the Death of Lincoln, by Kirke Bryan; ‘'! Talked 
The Fact Finder, by Harry T. 
Everingham; ‘‘He was a man, take him all in all, 
1 shall not look upon his like again'’, by Edward 
J. Jacob; A Lincoln Collection, by John D. Lippy, 
Jr.; The Character of Abraham Lincoln, by William 
E. McCulloch; John Wilkes Booth — Oilman, by 
Ernest C. Miller; The Ohio Story: No. 17—‘'Ohio 
and Lincoln"’, radio presentation, WTAM, Ohio 
Bell Telephone Company; The Love Affairs of Abra- 
ham Lincoln, by R. D. Packard; An Historic Letter 
about Abraham Lincoln, by LaSalle Corbett Pickett; 


with Lincoln..." 
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Lincoln in the Legislature, by Harry E. Pratt; Mon- 
signor Reilly Lincoln Memorial Lecture, by Monsig- 
nor Reilly; Meet Abraham Lincoln, by G. Lynn 
Sumner; Lincoln and Democratic Leadership, Uni- 
versity of Chicago Round Table; Uncollected Works 
of Abraham Lincoln, edited by Rufus Rockwell 
Wilson, The Primavera Press, Inc., Elmira, N. Y., 
1947, 

2. Uncollected Works of Abraham Lincoln, as- 
sembled and annotated by Rufus Rockwell Wilson, 
assisted by other Lincoln scholars. A Supplement 
to and Revision of The Complete Works of Lincoln, 
by Nicolay and Hay; Vol. |, 1824-1840; The Prima- 
vera Press, Inc., Elmira, N. Y., Pages 655. Price 
$5.00. The first printing is limited to 2050 copies. 
We are promised altogether 1600 items not found 
in the twelve volumes of Nicolay and Hay, which 
contain 2243 items. 

3. The Complete Works of Abraham Lincoln, 
by J. G. Nicolay and John Hay (‘New and En- 





larged Edition’'), Tandy Co., New York, 1905 (12 
vols.). The first edition was more compact, being 
in two volumes. It contained all the material, ex- 
cept 518 items, which was included in the enlarged 
edition. Cf. Abraham Lincoln, Complete Works: 
Comprising His Speeches, Letters, State Papers and 
Miscellaneous Writings, by John G. Nicolay and 
John Hay, Century Co., New York, 1894 (2 vols.). 

4. Other important sources are the Illinois His- 
torical Society, Lincoln National Life Foundation, 
Abraham Lincoln Association, Sangamon Circuit 
Court, Lincoln Memorial University, Missouri His- 
torical Society, J. P. Morgan Library. 

The best Lincoln collections in addition to those 
in the Library of Congress, National Archives, Iili- 
nois State Archives and Illinois State Historical 
Library, are in the Henry E. Huntington Library 
and Art Gallery, San Marino, California; Chicago 
Historical Society; University of Chicago Libraries 
(William E. Barton Collection); University of Illinois 
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H. Herndon,® began to collect 
the reminiscences of those who had 
known Lincoln, along with manu- 
scripts and documents of every kind 
relating to him. Jesse W. Weik col- 
orated with Herndon both in as- 
bling this collection and in writ- 
the life of Lincoln and, when 
Herndon died, the manuscripts be- 
e the property of Weik. After 
\\cik’s death they were sold to a New 
York dealer and eventually pur- 
chased by the Library of Congress 
where they are now preserved. 
Beveridge had access to this collection 
ind relied heavily upon it.® 


leadings and Legal Papers 
Drafted by Abraham Lincoln 
\fore than half of the present volume 
consists of pleadings either drafted by 
lincoln or filed in cases in which he 

is counsel.? Most of the remainder 

msists of letters (including many 
anonymous letters to newspapers), 
bills introduced in the General As- 
sembly, reports of speeches, surveys 
ind miscellaneous documents which 
Lincoln prepared or with which he 
was concerned. 

As curiosa these pleadings are of 
ntense interest to a lawyer; they are 
not, however, particularly revealing 
of any unsuspected qualities in Lin- 
oln as a practitioner. Most of them 
ire declarations in suits on promis- 
sory notes for what would now be 
onsidered trivial amounts. Others 
ire in suits for assault and battery 
ind for slander or libel. There are a 





brary, Urbana, Illinois; University of Indiana 
brary, Bloomington, Indiana; Harvard University 
brary, Cambridge, Massachusetts; William L. 
ements Library, University of Michigan, Ann Ar- 
Michigan; Upsala College Library, East Or- 
e, New Jersey (Bjorkman Collection); New York 
torical Society; New York Public Library; West- 
ern Reserve Historical Society Library, Cleveland, 
o; Allegheny College, Meadville, Pennsylvania 
ja Tarbell Collection); Historical Society of Penn- 
sylvania, Philadelphia, Pennsylvania; Brown Uni- 
ersity Library, Providence, Rhode Island; Lincoln 
Memorial University Library, Harrogate, Tennes- 
The Abraham Lincoln Society is noted for its 
ollection of photostats of Lincoln documents. 
5. Lincoln and Herndon were partners from 
44 until 1861, when the President-elect left 
ngfield for Washington. The Herndon-Weik 
ection includes upward of 600 legal docu- 
nts written in whole or in part by Lincoln be- 
een 1836 and 1860. 
6. Before Beveridge only Herndon and Weik in 
eir biography and Ward H. Lamon in his ghost- 
ritten Life of Abraham Lincoln (Osgood & Co., 
oston, 1872) seem to have used this collection. 
Among important printed basic Lincolniana: Abro- 


few bills in equity for foreclosure, for 


partition and to sell the land of a 
Included are 
praecipes, demurrers and a few briefs. 


decedent for debts. 


Perhaps some tough-minded lawyers 
will enjoy reading this kind of thing 
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from beginning to end. If they do 
they will conclude that, whatever 
may have been Lincoln’s power as an 
advocate, he was neither a finished 
lawyer nor a skilled common law 
pleader.§ 





ham Lincoln: Complete Works, John G. Nicolay 
and John Hay, editors, Century, New York, 1894 
(2 vols.); Complete Works of Abraham Lincoln, 
John G. Nicolay and John Hay, editors, Tandy, 
New York, 1905 (12 vols.); Uncollected Letters of 
Abraham Lincoln, Gilbert A. Tracy, editor, Hough- 
ton Mifflin, Boston and New York, 1917; New Letters 
and Papers of Lincoln, Paul M. Angle, editor, 
Houghton Mifflin, Boston and New York, 1930; Abra- 
ham Lincoln: A New Portrait, by Emanuel Hertz, 
Liveright, New York, 1931 (2 vols.); The Life and 
Writings of Abraham Lincoln, by Philip Van Doren 
Stern, Random House, New York, 1940, Revised 
Edition, Modern Library, New York, 1942; Abraham 
Lincoln: His Speeches and Writings, by Roy P. 
Basler, World Publishing Co., Cleveland, 1946. 

Everyone who is interested in Lincoln literature 
should read that delightful little volume A Shelf 
of Lincoln Books, by Paul M. Angle (Rutgers Uni- 
versity Press, New Brunswick, N.J., 1946). It de- 
scribes with brief but penetrating critical comment 
eighty-five of the best books about Lincoln. 

In recent years the Lincoln National Life Founda- 
tion has selected the Lincoln Book of the Year. 
These selections are: 1941—Reveille in Washington, 
by Margaret Leech, Harpers, New York; 1942— 


Lincoln and His Party in the Secession Crisis, by 
David M. Potter, Yale University Press, New Haven; 
1943—The Personal Finances of Abraham Lincoln, 
by Harry E. Pratt, Abraham Lincoln Association, 
Springfield, Illinois; 1944—The First Lincoln Cam- 
paign, Reinhard Luthin and Harry Carman, Harvard 
University Press, Cambridge; 1945—Lincoln The 
President, by J. G. Randall, Dodd, Mead & Co., 
New York; 1946—Lincoln’s War Cabinet, by Burton 
J. Hendrick, Atlantic Monthly Press, Boston. 

For excellent lists of Lincoln manuscripts see 
Randall's Lincoln The President (Dodd, Mead & 
Co., New York, 1945), Vol. 2, pages 349-353, and 
Baringer’s A House Dividing (Abraham Lincoln As- 
sociation, Springfield, Illinois, 1945), pages 341- 
343. The best bibliography is Lincoln Bibliography, 
1839-1939, by Jay Monaghan, Illinois State His- 
torical Library, Springfield, Illinois, 1945 (2 vols.), 
listing 3958 books and pamphlets. 

7. This naturally was the field of Lincolniana 
in which Herndon was qualified. In his life of 
Lincoln he is unrivalled when he writes of Lincoln 
as a lawyer, but his attempt to portray Lincoln as 
President is valueless. Life of Lincoln, by William 
H. Herndon and Jesse W. Weik, edited by Paul 
M. Angle, Albert & Charles Boni, New York, 1930. 
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ROBERT TODD LINCOLN 


Books Concerning Lincoln 
as a Lawyer 


For most, however this will be 


an admirable reference work. It 
should be placed on or next to the 
shelf that holds the books on Lincoln 
as a lawyer. On that shelf, in addition 
to Herndon’s life will probably be 
Frederick Trevor Hill’s Lincoln the 
Lawyer® John ‘TT. Richards’ 
{braham Lincoln, the Lawyer-States- 


and 
man,!® although, as Dr. Angle has 
pointed out, these authors “limited 
themselves to accounts of Lincoln’s 
professional preparation, his partner- 
ships, a small number of typical cases, 
and major constitutional — prob- 
lems.""!! Certainly there within easy 


will be A. A. 


Lawyer Lincoln,” the only “compre- 


reach Woldman’s 


hensive study” of this phase of Lin- 
coln’s life, and Henry C. Whitney’s 


8. Common law pleading prevailed in Illinois 
until 1933. See R. S. Illinois, Chap. 110, pars 
125-218. It would lend interest to either a text or 
case book on common law pleading to include 
some of these pleadings as examples or for 
criticism. 


9. Appleton, New York, 1928 

10. Houghton Mifflin, Boston 

11. A Shelf of Lincoln Books 
(page 79). 

12. Houghton, Mifflin, Boston and New York, 
1936. 

13. Estes and Lauriat, Boston, 1892 

14. This and the preceding quotation are from 
Angle's A Shelf of Lincoln Books, supra. 

15. Jansen, McClurg & Co., Chicago, 1885 

16. Houghton Mifflin, Boston, 1922. 

17. Abraham Lincoln Association, Springfield, 
IIlinois, 1943. In Lincoln Among His Friends, by 
Rufus Rockwell Wilson (Caxton Printers, Caldwell 
Idaho, 1942) are recollections of Lincoln as a 
lawyer by James C. Conkling, James O. Cunning- 


1916 


by Paul M. Angle 






560 American Bar Association Journal 


Life on the Circuit with Lincoln, 
“a classic account of the carefree, 
nomadic practice of the law in which 
Lincoln was engaged for almost half 
of every year.”"4 

Moreover, if you have read your 
Lincoln books with discrimination 
you may have placed on that shelf 
Isaac N. Arnold’s Life of Abraham 
Lincoln, for Arnold had first-hand 


knowledge of Lincoln’s professional 


career and devotes considerable space 
to it. Add to that shelf Jesse W. 
Weik’s The Real Lincoln: A Por- 


trait,'® for Weik has not only digested 
considerable material about Lincoln's 
practice of law but has quoted at 
length from old friends of Lincoln— 
Swett, Whitney, David Davis, John 
Lincoln’s earnings from his practice, 
you may want to nudge in Harry E. 
Pratt’s The 
Abraham Lincoln.'* 


Personal Finances of 


Excellent Features of Dr. Wilson's 
First Volume 

Dr. Wilson has made these documents 
the 
which he has placed them. They are 


understandable by context in 


arranged chronologically in chapters; 
each chapter is prefaced by a lead 
giving the salient facts about Lin- 
coln’s life during that period; with 
each document is a note explaining 
its purpose, the circumstances under 
which it was written and naming the 
collection to which it belongs. Fre- 


quently the leads parallel events oc- 


curring here and in Britain. These 


are not always relevant and nay be 


distracting to hair-trigger minds, but 


ham, Lambert Tree, Charles $. Zane and Abram 
Bergen. By all means use as a check on the nature 
of Lincoln's law practice The Day-by-Day Activities 
of Abraham Lincoln from February 12, 1809 to 
December 31, 1839, by Harry E. Pratt, The Abraham 
Lincoln Association, Springfield, Illinois, 1941; The 
Day-by-Day Activities of Abraham Lincoln from 
January 1, 1840 to December 31, 1846, by Harry E 
Pratt, The Abraham Lincoln Association, Spring- 
field, Illinois, 1939; The Day-by-Day Activities of 
Abraham Lincoln from January 1, 1847 to Decem 
ber 31, 1853, by Benjamin P. Thomas, The Abraham 
Lincoln Association, Springfield, Illinois, 1936; The 
Day-by-Day Activities of Abraham Lincoln from 
January 1, 1854 to March 4, 1861, by Paul M 
Angle, The Abraham Lincoln Association, Spring- 
field, Illinois, 1933. 
pamphlets and periodical articles about 
coln as a lawyer is that made by Henry Horner 
Horner was a Chicago lawyer and one-time law 
partner of Frank Whitney, the son of Henry C 
Whitney (author of Life on the Circuit with Lin 
coln). Horner became a probate judge of Cook 


Lin- 


The best collection of books, 










to most readers they are not without 
interest. Minor criticisms are that the 
editor’s English is not always impec- 
cable and that the nomenclature fo; 
the common law pleadings is fre. 
quently incorrect.'® 

We are promised that “to the final 
volume of this series Dr. Wilson will 
contribute a chapter on bogus Lin. 
coln letters, some of which have a 
curious history, and another on un- 
usual letters known to have been 
written by Mr. Lincoln but which 
are now lost, apparently beyond 
recovery.” 

Most important, however, is the 
assurance that as an appendix to the 
final volume will be published the 
papers of Lincoln which were known 
to Nicolay and Hay but which were 
not included by them in their com 
plete works. 

These papers have long been a 
challenge to scholars. No impartial 
Lincoln biographer has ever been 
permitted to use them. True, Nicolay 
and Hay had access to them, but their 
leviathan life’ is written from so 
biased a viewpoint that the signifi 
material cannot be 


cance of this 


evaluated by the use they made of it. 


Deposit of Lincoln Papers in the 
Library of Congress 


Under a deed of gift dated January 
23, 1923, Robert Todd Lincoln de- 
posited the papers in the Library of 
Congress on condition that they re 
main sealed until the expiration ol 
W. Bunn. And, if you are interested in 





County and later Governor of Illinois. 

18. An interesting feature of Dr. Wilson's anno 
tations is his frequent quotations of the late Logan 
Hay anent Lincoln's life in Springfield. That 
Logan Hay should have an active interest in and 
accurate knowledge of Lincoln in Springfield was 
inevitable. Logan, as his many friends in the’ 
American Bar Association will remember, was not 
only a native and life-long resident of Springfield 
but he was a grandson of Stephen T. Logan, Lin 
coln's second law partner, and a first cousin of 
John Hay, 
already told the story of how Logan guided me 
around Springfield and engineered me into the 
Abraham Lincoln Association. | now add that 
explanations were duly made to the senior mem 
distaff side—of my _ all-Southerr 
See American Bar Association Journal 
September 1945, Vol. 31, page 481. 

19. Abraham Lincoln: A History, by J. G. Nico 
lay and John Hay, Century, New York, 1890 (IC 
vols.). 
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twenty-one years from the date of his 
death. In 1926 the donor modified 
this condition by empowering his 
wile, Mary Lincoln, to permit access 
to the papers during the twenty-one 
year period and by authorizing the 
Librarian of Congress to have them 
indexed.” 

Robert Todd Lincoln in his deed 
eave as his reasons for his action: 

rhis condition is imposed by me 

because said papers contain many 
references of a private nature to the 
immediate ancestors of persons now 
living, which, in my judgement, (sic) 
should not be made public, and also 
much information and matter of a 
historical I have 
heretofore authorized and permitted 
John G. Nicolay and John Hay to 
use in the preparation of their Life 
of my father.” 


character which 


[he question has now been raised 
as to whether the donor merely en- 
joined that the “references of a pri- 


vate nature ... should not be made 


public” during the twenty-one year 
period or whether he at least ex- 
pressed the view that some of the 
papers should be permanently with- 
held. 


20. It is said that Mary Lincoln had many re- 
juests from scholars for access to these papers 
but never granted any. 

Emanuel Hertz in his Abraham Lincoln: A New 
Portrait (Vol. 2, Pages 970-997) purports to list 
the items. Scholars do not believe that this is a 
oncocted list but it is probably inaccurate. 

The index is being prepared. The Librarian of 
Congress states that those engaged in preparing 

are under strict injunctions of secrecy, and are 
forbidden to make any use of their knowledge, 
even to the extent of taking private notes from 
nemory for future use in scholarly work.'’ Infor- 

ition Bulletin, Library of Congress, February 25- 
March 3, 1947. 

21. It is not definitely known whether Robert 
Todd Lincoln destroyed any of his father's papers. 

22. “‘In the Nation. A Glimpse at Contents of 
the Lincoln Papers’’, by Arthur Krock, The New 
York Times, April 8, 1947. 

23. Ellery Sedgwick tells an interesting story of 

ert Lincoln's opposition to the publication of 
the Gideon Welles diary. Mr. Sedgwick's view is 
hat Robert Todd Lincoin felt that so great had 

en the apotheosis of his father that ‘‘no new 
evidence could raise it nearer to heaven. Con- 
eivably fresh facts might drag it closer to earth."’ 
The Happy Profession, by Ellery Sedgwick, Little, 
Brown & Company, Boston, 1946, (Pages 160, 168- 
While Robert Lincoln permitted Nicolay and 

y to have full access to the impounded papers 

1 allowed them to include in their Life excerpts 

m those which were not in the Complete Works, 

> censored what they wrote; he also obje-ted— 

cessfully—to Scribners bringing out a new edi- 

n of Herndon's Life. 

24. Beveridge was at times severe. Ellery Sedg- 


Robert T. Lincoln's Attitude 

as to His Father's Papers 

There has been much speculation as 
to.whether Lincoln’s son fully stated 
his reasons for the condition he im- 
posed. A responsible journalist, with- 
out giving the source of his informa- 
tion, has recently written that he had 
“learned on good authority that 
Robert Todd Lincoln, after being 
prevailed on by Nicholas Murray 
Butler and others not to destroy?! the 
remaining papers of his father, con- 
signed them to oblivion for twenty- 
one years after his death, partly for 
the reason he gave in his deed of 
gift, but also to preclude their use 
by a certain historian. That was the 
late Senator Albert J. Beveridge.’’* 


Although this may be based upon in- 


ference rather than upon actual 


knowledge it is an entirely logical 
Robert 
was acutely sensitive to anything 


hypothesis. Todd Lincoln 
written about his father which was 


not altogether eulogistic.* Beve- 
ridge’s approach to his subject was 
always realistic and frequently criti- 
cal.* 


Lincoln would have approved of any 


It is doubtful whether Robert 





wick in The Happy Profession (page 163) tells this 
story: “‘While Albert Beveridge was at work on 
his stately history of Lincoln, | came to know and 
like him well. One day in my study at Beverly he 
brought me a sheaf of opening papers. Beveridge 
was absolutely convinced of Lincoln's illegitimacy, 
and his first chapter so stated in set terms. 
my turn to be horrified. Not that his argument 
failed to convince me but that the case did not 
seem to me absolutely proved, and | dreaded lest 
the overpowering bluntness of the statement arouse 
a universal prejudice against the book For 
heaven's sake,’ | exclaimed, ‘print the truth, but 
print it in fine type! Footnotes are privileged from 
Gibbon down. Drop your discussion to the bot- 
tom of the page, and the dignity of history will be 
upheld.” Beveridge acquiesced, and neither truth 
nor history suffered from the decision."’ | find 
no such statement either in Beveridge’s text or 
footnotes. This does not, however, challenge the 
accuracy of Mr. Sedgwick's statement, for Bever- 
idge changed his text many times. In a personal 
letter to me Mr. Sedgwick vividly describes this 
incident in detail. He clearly remembers that 
Beveridge showed him the text at that stage of 
his writing, and that it did then include such a 
statement. 

The question of the legitimacy of Lincoln was 
long a subject of acrimonious debate. Lamon (or 
his ghost writer) had written that Lincoln's parents 
“at the time of his birth’’ were ‘‘supposed to have 
been married about three years.'' He has added 
that they were married only by ‘‘mutual acknowl- 
edgment and cohabitation."" Herndon had stated 


It was 


that Lincoln was the son of unmarried parents and 
Hertz had not attempted to contest this. However, 
in what is accepted as a definitive study of the 
question, William E. Burton supported Lincoln's 
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use which Beveridge might have 
made of these papers. 

Robert Todd Lincoln died July 
26, 1926, and the papers will be un- 
sealed on July 26 of this year. The 
event is eagerly awaited by Lincoln 
One of the most discrimi- 
nating of these, J. G. Randall, has 
deferred further publication until it 


scholars. 


is possible for him to examine these 
documents. Dr. Randall*® has sug- 
gested some of the questions upon 
which these papers may be expected to 
throw light:*6 “What about the most 
fateful and vexatious of Lincoln’s 
problems—the question of Sumter??? 

What Mrs. 


attitude and mental condition as the 


about Lincoln’s 


war progressed and abuse from both 
sections descended upon her? 
Was there disloyalty in the Lincoln 
Cabinet?” 

It is to be hoped that this material 
may aid in the solution of some of 


these problems. However, if an 


amateur student of Lincoln may ven- 
ture an opinion, it seems unlikely 


that any evidence will transpire 


which will materially contradict o1 


legitimacy. The Paternity of Abraham Lincoln: Was 
He the Son of Thomas Lincoln? An Essay on the 
Chastity of Nancy Hanks, Doran, New York, 1920. 

25. Dr. Randall is one of the most judicial stu- 
dents of Lincoln. He is the author of Lincoln The 
President, Dodd, Mead & Company, New York, 
1945 (2 Vols.). In the preface to this work he 
writes: ‘A large mass of Lincoln manuscripts in 
the Library of Congress is to be opened in 1947, 
and it is the author's intention to publish a com- 
panion work (with a different sub-title) to deal 
with further aspects of Lincoln the President. If 
certain matters of the period are omitted here, the 
plan for that later work may in part offer the 
explanation. Life in Lincoln's day, the Lincolns 
in the White House, problems of government, the 
manner and technique of the war leader, cabinet 
dealings, 
gress, further attacks and intrigues, new interna- 
tional episodes, military developments, plans and 
counter-plans for reconstruction, the dark summer 
of 1864, the presidential election of that troubled 
year, Grant's long delay and final triumph, Lin- 
coln's planning for peace, his thought for the 
soldiers, his method of addressing the public, his 
second inaugural, his part in the ending of the 
war, the magnanimity which gave him serenity in 
the final phase despite war weariness, the states- 
manship with which he looked ahead—these and 
other large matters are reserved for the later 
work."’ 

26. ‘Great Unanswered Questions About Lin- 
coln'’, by J. G. Randall. The New York Times 
Magazine, February 9, 1947. 

27. An excellent book devoted entirely to the 
Sumter crisis is Lincoln and His Party in the Seces- 
sion Crisis, by David M. Potter, Yale University 
Press, New Haven, 1942. 


relations with an uncooperative Con- 
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supplement that already available.?8 


Ceremonies at the Opening 
of the Impounded Papers 


The air of mystery surrounding the 
impounding of the papers and the 
possibility that they may throw at 
least a little light upon long debated 
questions have aroused in Lincoln 
students the keenest interest in their 


unsealing. Many have already indi- 
cated that they will make what will 
be for them a pilgrimage to Washing- 
ton for the occasion. 

The ceremonies attending the 
opening in the forenoon of July 26 
will include addresses by distin- 
guished Lincoln scholars and will be 
open to the public. On the same 
day there will be a press release in- 


dicating the general nature of the 
collection.2® There will be immedi- 
ately installed an exhibit in two 
forms: A selection of documents read. 
ily determined to be of first im- 
portance, and a display of examples 
more characteristic of the entire col- 
lection. As soon as possible, micro- 
film reproductions will be made 
available.®° 





28. In a personal letter to me a highly compe- 
tent Lincoln student has given his opinion that 
Nicolay and Hay published about ninety-five per- 
cent of the impounded papers and that the others 
are chiefly letters to Lincoln. The Librarian of 
Congress states that the papers ‘‘may be presumed 
to clarify certain obscure, but probably minute, 
details'’ of Lincoln's life. Information Bulletin, 
Library of Congress, February 25-March 3, 1947. 

29. In his story already referred to (see Note 
22) Arthur Krock lists some of the items which he 
states are contained in the collection: ‘‘A first 
draft of the first paragraph of the First Inaugural 
(1860). A letter to G. Yoke Tams on tariff pro- 


tection of American industry (September 22, 1860). 
A pencil draft of the Farewell Address at Spring- 
field, (February 11, 1860). Proofs and revised proofs 
of the First Inaugural (February, 1861). Commend- 
ing Henry Villard, a newspaper correspondent 
(August 14, 1860). Draft of reply to Earl Russell's 
dispatch to Lord Lyons on Trent affair (December 
26, 1861). Draft of message to Congress recom- 
mending joint resolution of cooperation in gradual 
abolishment of slavery (May 6, 1862). Draft of 
letter to Ohio committee—arrest of Vallandigham 
(June 28, 1863). Draft of address to Kentuckians 
refusing to assist any compromise involving shifting 
the ground on which he was elected (no date). 


And, by way of contrast, these items: Major Ander- 
son-Fort Sumter original manuscripts, with notes 
on proposed military appointments, including ‘Lieu- 
tenant Slemmer—his pretty wife says a Major or 
First Captain’ (about April 15, 1861). Memoranda 
on request of Mrs. Major Paul for husband's ap- 
pointment as Brigadier General—'she is a saucy 
woman and | am afraid she will keep on torment- 
ing me till | may have to do it’ (August 23, 1862). 
A reply to Grace Bedell about Lincoln's decision 
to grow a beard (October 18, 1860). 
a weather prediction (April 28, 1862)."’ 

30. It is estimated that positive reproductions 
will cost between $300 and $500. 


Criticism of 


Further Regional Group Conferences Are Deferred 


® Eight Regional Group Conferences 
of our Association, in furtherance of 
the progressive development of in- 
ternational law and its later codifica- 
tion, have been conducted under the 
auspices of the Committee for Peace 
and Law Through United Nations. 
The Committee has also been coop- 
erating with the Planning Committee 
of the General Assembly, the Inter- 
national Law Section of the Secretar- 
iat of The United Nations, and the 
Canadian Bar Association, to the 
same end. 

Highly successful Regional Group 
Conferences were held as follows: 
Boston, March 4 (April issue, page 
336); Philadelphia, March 15; Cleve- 
land, March 21; Cincinnati, March 
22; Atlanta, Georgia, March 29; Bir- 
mingham, Alabama, March 30; Wash- 
ington, D.C., April 4 and 5; Jack- 
sonville, Florida, May 4. 

Each of the Conferences except the 
last was led by Judge Manley O. 
Hudson as Reporter and Louis B. 
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Sohn as Assistant Reporter. Because 
of Judge Hudson’s illness, some thirty 
additional Conferences arranged for 
in the United States and six in Can- 
ada, have regrettably had to be post- 
poned indefinitely, probably all of 
them until autumn. The Jacksonville 
Conference was capably conducted 
by George A. Finch as Reporter, with 
Louis B. Sohn as Assistant. 

Owing to the diversity of the terri- 
tory covered by the Conferences al- 
ready held, a great deal of valuable 
insight into the opinions and judg- 
ment of representative members of 
the Bar has already been gained, as 
basis for the Committee’s current ac- 
tivities in cooperation with The 
United Nations. As the progressive 
development and statement of inter- 
national law will undoubtedly take 
several years and can hardly get well 
under way until after the action of 
the General Assembly which re-con- 
venes in September, it is believed that 
serious harm to the timing of our 
Association’s program will not result 


MANLEY O. HUDSON 


from the postponement. 

Meanwhile Judge Hudson is re- 
covering favorably from his illness. 
The host of his friends throughout 
the United States and Canada will 
rejoice in his full restoration to 
health and wonted vigor. 
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World Government Under Law: 


American Experience With Federal Union 


by Samuel J. Kornhauser + of the Cleveland (Ohio) Bar 


® To assist our readers in forming their own opinions as to the 
desirability and practicability of present steps toward estab- 
shing a World Federal Union in place of The United Nations, 
we give space to the following advocacy of such an objective. 
In publishing Mr. Kornhauser's considered argument, we do 
not depart at all from our continued advocacy of united, un- 
divided American support of The United Nations and the pro- 
ressive strengthening of the Charter, as voted and urged 
unanimously by the House of Delegates. 

The fact is, we believe, that the issues as to the future of 
nternational and world law, and of organized international 
ooperation or government for world affairs, are too great 
and too important for any American lawyer to exclude from 
his reading and his thinking the consideration of reasoned 
views, irrespective of our Association's stand or his own indi- 
vidual opinions at this time. Between the extremes of view 
held by those who would discard The United Nations and 
enter all efforts on creating a World Federal Union, and those 
who strongly oppose any yielding of National “sovereignty” 
n favor of any form of world government, thoughtful lawyers 
may seek a middle ground, along the lines advised by the 
House of Delegates since 1944. Whether we all like it or not, 
events are moving swiftly and unforeseen steps are being 


taken, through The United Nations, in the direction of an 
organized and strengthened international control—or “‘limited 
world government’, as some prefer to call it—of many things 
with which no one Nation can cope. 

Under such circumstances, lawyers who are intent on peace 
and justice through law may best seek unity and accord among 
those at work for that great objective, a sound common ground, 
rather than division about words or labels, so long as support 
and strengthening of The United Nations are not impaired. 
Exploration of the American experience, as Mr. Kornhauser 
and Professor John C. Ranney urge, may give useful guidance 
and warnings. 

Mr. Kornhauser was born on a farm in Parma, Cuyahoga 
County, Ohio, in 1879. He received his A.B. degree magna cum 
laude at Harvard in 1901 and his law degree in 1903. He prac- 
tised law in Pittsburgh, Pennsylvania, for a year, and then 
returned to Ohio, where he was admitted to the Bar in 1904. 
He practised law actively until 1942, when he became an 
executive of the National Tool Company, of which he has been 
Chairman of the Board since 1945. He is a member of the 
Cleveland and Ohio Bar Associations, and has at times been 
active in Republican politics. Lately he has devoted himself 
considerably to advocacy of World Federal Union. 











®"| recall a distant hour when I at- 
tended my first lecture in a course on 
International Law and was struck 
th amazement by the professor’s 
opening sentence: “Gentlemen, there 
no such thing as International 
Law.” 
Chen, as now, and for ages preced- 
ing, governments rendered lip serv- 
e to a body of precepts, callec’ the 
Law of Nations” or “International 
Law”, ostensibly binding on civilized 


peoples. They were designed to regu- 
late intercourse in time of peace and 
to mitigate the cruelties of war. They 
were amply recorded and annotated 
in vast volumes of learned treatises; 
they were based on approved usage, 
and grew, as time went on, through 
the inclusion of new principles, or 
modification of the old, in accordance 
with practice and declarations set 
forth in treaties. 

But these so-called international 















laws are not, and never were, laws in 
fact, because at no time was there 
any constituted effective authority to 
enforce them. We have had rules of 
conduct worthy of respect and obedi- 
ence, but they lacked “sanction”. 
There was no penalty for their 
breach except retaliation or war; and 
nations have without scruple brushed 
them aside, with a convenient pretext 
if they stood in the way of a course 
they were determined to pursue. 
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World Government Under Law 


SAMUEL J. KORNHAUSER 


When, in 1914, the German hordes 
swept into Belgium notwithstanding 
the treaty which solemnly proclaimed 
Belgian territory inviolate, the Ger- 
Von 


arrogantly 


man Chancellor, Bethmann 


Hollweg, denominated 
that compact, to which his country 
was a parly, “a mere scrap ol pa- 
per’. We were shocked, but rather 
by his brazen, brutal frankness than 
by the implications of this declara- 
tion. We were accustomed to having 
statesmen resort to crafty subterfuge 


to justify treaty violations. 


‘There Is No Such Thing as 
International Law’’ 


Such is this thing miscalled Interna- 
tional Law and the folly of relying 
on it for any improvement in the 
Lhe 


are an 


condition of the human race. 


“rules of civilized warfare” 


ironic reflection on human intelli 


gence. Witness the use of flags of 
truce to lure our soldiers from pro- 
lective covering to become targets 
for perfidious enemies; witness the 
death and destruction carried into 
homes of mothers and babes; witness 
the ghastly horrors perpetrated in 
Germany, Russia and the Pacific! 
Even poison gas was left unused, not 
because it was a cruel medium, but 
because it was not a sufhciently effec- 
tive destrover of life. In short, we are 
forced to acknowledge the melan- 
truth: 


choly There rs no such thing 


as International Law. 
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Yet we find it scarcely possible to 
shake off the tyranny 
which age-old habits of thought have 
imposed. After the first World War, 
there was a universal demand that 


intellectual 


means be found whereby, at last, the 
unachieved aspiration of the Bibli- 
cal Prophet should become a reality, 
that swords should be beaten into 
plowshares and war forever banished. 
The inept, abortive attempts which 
followed led to the Second, and in- 
finitely more frighttul, World War; 
and thereafter arose an even loudei 
clamor for safeguards against a recur- 
rence of similar havoc. Then we 
forth 


what: The United Nations Charter, 


labored again, and brought 


another deficient contrivance because 
it rests upon promises and profes 
sions unbuttressed by power to com- 
pel performance. 

The 


were it not that millions of persons 


outlook would be hopeless 
normally unaffected by illusions, who 
permitted their yearning for stable 
peace to beget over-sanguine expecta- 
tions of wholesome results from the 
San 


convinced 


Francisco Charter, are finally 


that a new and radical 


remedy must be applied. They, as 


well as many who too readily em- 


brace pleasing promises, have at 
length been driven to the conclusion 
that the plan of World Organization, 
so recently launched with songs of 
praise and thanksgiving, has already 
proved to be vain and unfruittul. 


The 


when 


very name “United Nations”, 


we have the sound and tury 


from the international conterenc« 


rooms in our ears, has become a 
tragic mockery. 

Stripped of subterfuge, circumlo- 
cution and gilded promises, the bare 
United Nations 


Charter constitute nothing more than 


essentials of the 


a loose alliance of self-chosen Pow- 
ers, nominally five but actually three, 
through which to impose on the rest 


of the world their conjoint will when, 


and if, they should be able to lay 
aside quest for individual advantage 
or dominance, and act in complete 
concert for the common good. In- 
deed, this Charter has not even the 
ostensible binding effect ordinarily 
ascribed to treaties; for any one of 


the constituted overlords may rendei 
nugatory the united judgment of the 
others by interposing a peremptory 
veto. 


The World Is in a Precarious State 


In consequence, despite all that has 
been endured, and all that has been 
attempted, the world has never been 
in a more precarious state. With the 
heart-rending lamentations of this 


last and most horrible of wars still 
lingering, old and new insensate ha 
treds and appetites have engendered 
tendencies which, if unchecked, seem 
destined to sweep us into a cataclysm 
capable of engulfing the entire hu 
man race. Obviously, this is no time 
for palliatives and half-measures; it is 
no time to remain fettered to th 
futile methods of international inte: 
course under which incessantly the 
blood of men has been spilled and the 
products of their toil destroyed 
However much we may execrate the 
duplicity and treachery perpetrated 
by heads of states, the stark historical 
fact confronts us that treaties are in 
truth mere scraps of paper. “Put not 
your trust in princes”, said — the 
Psalmist; and we might well para 
phrase his injunction and say: Put 
not your trust in the mere plighted 
word of any state. 

We talk glibly about outlawing the 
atom bomb, and we engage in la 
bored negotiations for the control of 
this appalling instrument of destruc 
tion—by treaty. Here is a most strik 
ing example of our inability to face 
facts without flinching and to heed 
the lessons of experience. Make such 
a treaty; include in it the most ex 
plicit powers of visitation and inspec 
tion; sign, seal and beribbor it; pro 
mulgate it with august ceremonies,, 
and go forth elated in the thought 
that this dreadful weapon has been 
rendered innocuous! And what then 
have you accomplished but to beguile 
yourself with an illusion of safety? 


If such a made, no 


compact were 
matter how drastic its printed pro 
visions might be, there is not the 
slightest reason to believe that it 
would be conscientiously kept o1 


could be effectively enforced. We de 
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oped the atom bomb under such 
ll-guarded secrecy that it burst 
on our enemies without a glimmer 
varning. Should we not conclude 

n that notwithstanding treaty pro- 
itions, like results would be at- 
ned in other countries with equal 
secrecy? Such a treaty would be about 
effective in suppressing the atom 
bomb as the Briand-Kellog Pacts were 
in excluding war as a means of fur- 
ring national aims and ambitions. 


The Principle of Federal Union 
May Offer Remedy 


In what direction, then, are we to 
look for relief? When Mr. Churchill, 
the clearness and sureness of whose 
vision and warnings have again and 
again been confirmed, proposes a 
United States of Europe as prerequi- 
site to stable peace, he voices a 
profound truth which more and 
more is being embraced by thought- 
(ul, undeceived persons. Indeed, the 
idea of applying the principle of 
Federal Union to most, if not all, 
countries of the world, which with 
few exceptions was till recently re- 
garded as an impractical dream, is 
now exciting serious thought and at- 
\racting many earnest and important 
adherents. The accumulated facts of 
history, as well as current manifesta- 
tions of human behavior, teach us 
that there will come an end to war- 
fare only when irrefragable controls 
are established which are so designed 
that they can and will prevent resort 
to force anywhere and under any 
ircumstances. 

There are, of course, those who 
off at the idea of a world govern- 
nent endowed with powers ample to 
nforce predetermined rules bearing 
like on all citizens of the member 
states. There are those who, like over- 
smart Professor Laski, derisively as- 
sert that quest for world-wide Fed- 
eral Union is like searching for 
perpetual motion. Yet the effusions 
f cynics and the propaganda of 
those seeking one world under the 
sway of a single dictator fade in the 
light of the growing conviction that 
the processes of orderly self-govern- 
ment can be gradually extended over 





the world under a system of Federal 
Union. 

Those who hold these views pro- 
ceed on the premise that suitable ad- 
ministration of relations between na- 
tions, just as of relations between 
citizens of any state, must come 
through a self-imposed “government 
of laws, not men”. That is particular- 
ly a basic American concept. It seems 
appropriate, 
should reexamine the salient and sig- 
nificant factors found in our success- 
ful experience with Federal Union 


therefore, that we 


to see what principles it has demon- 
strated that may be susceptible of 
world-wide application. 


II. 


A Federal Union May Be 

Practicable and Lasting 

The conspicuous contribution which 
America has made to the science of 
government is that Federal Union of 
individualistic States, spread over a 
vast expanse of territory, may be 
practicable and lasting. Our experi- 
ence has demonstrated that this may 
be achieved if local self-government 
in the constituent States is preserved, 
and if the central government, based 
on a just method of representation, 
is effectually confined within pre- 
scribed limitations. 

Ours was not the first attempt at 
Federal Union. Greece and Rome 
had tried it, and both had failed. 
The Greek city-states, jealous of their 
power and prerogatives, declined to 
vest in a federal government suffi- 
cient authority to enable it to func- 
tion, while Rome insisted on retain- 
ing all essential powers in the grasp 
of the mother state, and refused to 
endow the outlaying provinces with 
that measure of self-government 
without which a federal system be- 
comes inoperative. 

In our country alone has the test 
been made of a system of Federal 
Union, under which a number of 
States, increased gradually from thir- 
teen to forty-eight, of different ori- 
gins, traditions, and prejudices, em- 
bracing an area as wide and diverse 
as Europe, have with a single brief 
interruption lived side by side, for 


World Government Under Law 


over a century and a half without 
armed conflict. 


America Has Made and 

Tested the Experiment 

For seventy-two years, from the be- 
ginning of our Government to the 
outbreak of the Civil War, our States 
had settled their differences accord- 
ing to established law. In that time 
they had grown from insignificance 
to a place of power and respect in 
the world. Even when that clash 
came, neither side challenged the 
principle of Federal Union. The 
sole issue was whether eleven of our 
States could withdraw and establish 
a separate Federal Union. We fought 
for the principle that the Union must 
remain indissoluble in order to 
maintain the peace and promote the 
public welfare in all the States, for 
the principle that disputes must be 
settled according to law within the 
framework of the Constitution, and 
not by force, nor by secession of any 
dissatisfied States. 

Though undeniably deep scars 
were carried as a result of this resort 
to gun-fire and the ill-considered and 
ill-adapted measures applied after 
the fighting ended, no irremediable 
harm resulted. Our capacity for com- 
promise, that prerequisite to self-gov- 
ernment, ultimately prevailed,so that 
following that brief interlude, eighty 
years of uninterrupted peace among 
the States ensued, within which they 
advanced to unprecedented heights 
of achievement, power and distinc- 
tion. The possibility of dismember- 
ment has become inconceivable. 


The Conditions Which Led to 

Federal Union in America 

Our form of government was no 
accident. Those who first settled on 
our Atlantic coast were men and 
women in whom aspiration for hu- 
man liberty and personal dignity, 
which had previously ripened in the 
British Isles, was the preponderant 
impulse of life. They had a pro- 
found respect for law, a stern abhor- 
rence for arbitrary, personal govern- 
ment. Their inherited tendencies 
were improved and strengthened by 
the rugged conditions met on the 
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American Continent. And when, at 
length, they revolted against the op- 
pression of a perverted British Gov- 
ernment, they did so on the ground 
that they had been unlawfully de- 
prived of their rights as Englishmen. 

But so strong had become the will 
to cast off control from without, that 
no sooner had independence been 
achieved than even the light hand of 
government under our Articles of 
was rebuffed by the 
States. The Conti- 
nental Congress became impotent. 


Confederation 
thirteen infant 
Che thirteen individual, and highly 
individualistic, States had had separ- 
ate and distinct evolutions. They dif- 
fered widely in origin, traditions, 
and viewpoints. Means of communt- 
cation were so primitive, difficult and 
tardy that, in effect, they were wide- 
ly separated. 

Indeed, even during the Revolu- 
tionary War, there were disputes 
here, indifferences there, and in gen- 
eral a lack of wholehearted coopera- 
With the end of the War, the 
united effort 


tion. 


last semblance of dis- 
appeared, and there followed a_pe- 
riod of veritable anarchy. Among 
the States, rivalries and jealousies 
gave rise to constant bickering, re- 
taliatory tariffs, restrictions, and even 
It seemed as if the hard 


the 


bloodshed. 


won fruits of Revolution were 
about to decay, and that the net re- 
sult would be a group of squabbling, 
embittered, petty States implanting 
the seeds of a Balkan problem in the 


Western Hemisphere. 
The Constitution Struck a Sound 
Balance of Powers 


the 
the 


In 1786, only ten years afte 
Declaration of Independence, 
widespread friction, economic chaos, 
and threatened disintegration had 
become so acute that representatives 
of five States met in Annapolis to 
consider changes in the Articles of 
Confederation which might forestall 
the Already 


there was a growing belief that this 


impending disaster. 


end could be attained only by the 
adoption of a new constitution which 
the 


States in fact, and not merely a loose 


would establish a Union of 


league uncontrolled by a central gov- 
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ernment of adequate strength. This 
Convention issued a report recom- 
mending a meeting of delegates from 
the States “to consider the situation 
of the United States and devise such 
further provisions as should appear 
necessary to render the Constitution 
of the Federal government adequate 
to the exigencies of the Nation; and 
to report to Congress such an Act as, 
when agreed to by them and con- 
firmed by the Legislatures of every 
State, should effectually provide for 
the same”. Out of this came the Phil- 
adelphia convention which, though 
haunted by misgivings and beset by 
seemingly insuperable obstacles, ulti- 
mately produced the Constitution of 
the United States which, in due 
time, came to be acknowledged an 
unsurpassed achievement in the his- 
tory of government. 

When the delegates assembled, it 
did not seem possible that out of 
their widely divergent views and 
provincial prejudices there would 
emerge concurrence on a system of 
government that would win popular 
approval or withstand the shocks to 
which it would necessarily be sub- 
jected. There were many delegates 
who faltered at the thought of ap- 
plying a basic, radical remedy. These 
timid souls preferred resort to make- 
shifts and half-measures in order to 
evade resistance. It was at this junc- 
ture that George Washington, Presi- 
dent of the Convention, performed 
one of the greatest of his many great 
services to his country. In a few in- 
cisive words, he was able, because of 
the universal respect for his wisdom 
and the influence of his personality, 
to convince his colleagues that they 
must approach their vital task not 
with the view of administering some 
sugar-coated palliatives, but of pro- 
genuine, thoroughgoing 
He was no seeker after im- 


viding a 
remedy. 
practical perfectionism; but he de- 
tested evasion and subterfuge. 

At that moment, as does the World 
today, we stood at the parting of the 
ways. Whether to continue a cluster 
of quarreling petty States, corroded 
by rivalries and jealousies, to become 
gradually exhausted degener- 
ated and ultimately the prey of some 


and 










virile, aggressive nation, or whether 
by working in concert to grow in 
strength and stature, to emerge as a 
great, integrated people in fact, was 
the issue which hung in the balance 
of fate. 
super-men; but they well understood 
the lessons of history, the faults and 
foibles of human beings, and also 


Those delegates were not 


their basic virtues. 


Opposite Extremes Had Led 

to Disaster in Government 

Some of the leaders were especially 
well equipped by learning to cope 
tasks But 
doubtless the most important advan- 


with the before them. 
tage they possessed for the achieve- 
ment of that which, in the end, they 
consummated lay in the fact that 
they had so recently been face to face 
with those opposite extremes which 
lead to certain disaster in govern- 
ment. They had endured the vices 
of tyranny which arbitrary govern- 
ment under George III had engen- 
dered; and they had witnessed the 
drift 
weak and inept administration un- 
the Articles of Confederation. 
that the safe 
course lay on the mid-line between 


toward anarchy during the 
der 
It had become clear 


the two alternative currents driving 
toward destruction, 

Nevertheless, agreement was far 
from easy. There were sharp differ- 
ences as to the ultimate goal and as 
to the path to be followed toward 
an acceptable remedy, so that some 
of the most vital provisions finally 
adopted were the result of compro- 
mise. And that perhaps is the chief 
reason why the Constitution has en- 
dured for more than 150 years and 
enabled us to grow apace. In essence, 
it confers on the central government 
precise powers by which through a 
representative assembly and a sufh- 
ciently endowed executive, it can, 
within the scope of carefully deline- 
ated limits, do those things which 
concern the people of the States as 
a whole, leaving them meanwhile in 
unhampered possession of all powers 
of local self-government, and indeed 
all powers not expressly ceded to the 
National government. 


(Continued on page 636) 
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World Federalism: 


A Misapplication of American Experience 


by John C. Ranney ° of Smith College (Massachusetts) 


® The view that early American experience in federal Union is not support or safe 
guide for world federalism now and that the safe pathway to needed government 
of world affairs will be found in working through and strengthening The United 
Nations, is maintained in the following article by Professor John C. Ranney, of the 
Department of Government at Smith College, Northampton, Massachusetts, whose 
discussion of the ‘Bases of American Federalism" has been hitherto reviewed in our 
columns (32 A.B.A.J. 227; April, 1946). His present article is in direct reply to 
Mr. Kornhauser’s contentions in support of world government in a federal form. 

Professor Ranney was graduated from Oberlin College in 1937, and received his 
A.M. degree from Harvard in 1939 and his Ph.D. in 1942. His doctoral dissertation 
was a comparison of the origins of federalism in the United States, Switzerland, and 
Canada. From 1939 to 1943 he was an Instructor in Government at Harvard. Since 
1943 he has been at Smith College, and is at present an Associate Professor and the 
acting head of its Department of Government. He has also taught courses at Amherst, 
Radcliffe, and Boston University. He is at work on a book on the Governments of the 
Major Foreign Powers (Great Britain, France, the Soviet Union, and China), which 
Harcourt, Brace & Company will publish next spring. 

Our readers have the opportunity of forming their own conclusions, in the light of 
Mr. Kornhauser’s and Professor Ranney's opposing views as to methods and timing, 


along with their apparent agreement, in main, as to objectives and ultimates. 





® To criticize plans for world fed- is a great deal to be lost. For if well- 
eralism is never a_ pleasant task. meaning world federalists persuade 
heir aim of universal peace is one any considerable number of people, 
with which every decent person must on the basis of inaccurate historical 
sympathize, and their method of analogies, that The United Nations 
achieving it is one which seems so is unworthy of public support, the 
logical and attractive—particularly 
to an American—that one finds one- cooperation may be destroyed. 


only practical foundation for world 
self involuntarily wishing that the There are three misconceptions 
method might also be valid. which seem to me to vitiate Mr. 

Unfortunately it is not, and there Kornhauser’s argument: 
is nothing to be gained by pretend- 
ing that it is. On the contrary, there history of American federalism; 


A misconception of the nature and 


A misconception—if a layman may 
venture to say so—of the nature of 
law; and 

A misconception of the work of 
The United Nations and of its place 
and part in the control of atomic 
energy. 


Origins and Nature 

of American Federalism 

The first misconception is summa- 
rized in Mr. Kornhauser’s statement 
that under the American Federal 
Union 

a number of States ... of different 
origins, traditions, and prejudices, em- 
bracing an area as wide and diverse 
as Europe, have, with a single brief 
interruption, lived side by side, for 
over a century and a half without 
armed conflict. 

This simply is not the case. The 
American States are not, and were 
not, as diverse as European states. 
Their “origins, traditions, and prej- 
udices” were singularly alike. In 
each of the thirteen Colonies, the 
great majority of the people were 
British in origin and Protestant in 
religion. Their political institutions 
had been cast in the same mold; and 
their political ideas were so similar 
that, if one reads the debates in the 
State conventions which ratified the 
American Constitution, one finds the 
identical arguments and sentiments 
turning up over and over again. 
Mutatis mutandis, most of the 
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speeches made in Virginia might just 
as well have been made in New York 
or Massachusetts. 

If there were “monarchists” in the 
American States, they were few and 
powerless. The “radical democrats” 
controlled only the tiny state of 
Rhode Island. Elsewhere, if there 
were differences between “radicals” 
and “conservatives,” they were differ- 
ences which cut across State lines and 


which did not divide the States from 

one another. 
Mr. Kornhauser himself notes that 
Those who first settled on our Atlantic 
coast were men and women in whom 
aspiration for human liberty and per- 
sonal dignity, which had previously 
ripened in the British Isles, was the 
preponderant impulse of life. They 
had a profound respect for law, a stern 
abhorrence for arbitrary, personal gov- 
ernment. Their inherited tendencies 
were improved and strengthened by 
the rugged conditions met on the 
American continent. 


Mr. Kornhauser can make this gener- 
alization about all thirteen of the 
American States. I wonder if he could 
make the same sort of generalization 
about even thirteen—not to mention 
sixty—countries in the world today. 

There was only one serious excep- 
tion to this general harmony in in- 
stitutions and ideas—the difference 
between “slave” States and “free” 
States. It is significant that about 
this difference the American Consti- 
tution could do nothing at all. The 
problem was worked out only 
through what Mr. Kornhauser, in a 
masterly understatement, calls the 
“single brief interlude” of the Civil 
War—a notably long, costly, and 
bloody war. Yet this was the only 










































difference among the States that can 
be compared to those which separate 
the United States today from coun- 
tries like China, the Soviet Union, or 
Spain. If the American Union pro- 
vides any precedent for meeting such 
differences, it is a precedent of war 
and not of peace. 

There are times when Mr. Korn 
hauser himself seems to be troubled 
by this problem—particularly in re- 
gard to the Soviet Union—but he 
never arrives at a satisfactory answer. 
At first he suggests that Russia may 
be willing to give up her form of 
government in order to win lasting 
peace: 

If Russia desires, above all, security 

against outside attacks . . . she should 

be the first to welcome such an ar- 
rangement ... which would make per- 
manently secure the achievement of 
those objects. Indeed, the pretext for 

a strong, centralized autocracy would 

lose its force if once the threat of 

assailants from without were removed. 

Clearly if the Russian people under- 

stood that no threat of alien conquest 

existed, or could develop, they would, 
in due course, learn and establish 
processes of self-government. 


Would Russia Join a Union Based 
on “Representative Government'’? 


Apart from the rather strange as- 





Our Association's Stand as to The United Nations 


® The House of Delegates last urged on February 25 that “in 
the present crisis all Americans should give active, united 
and whole-hearted support to The United Nations . . . 
division” (33 A.B.A.J. 400; April, 1947). Consistently the House 
has favored the progressive strengthening of The United Nations. 

“If The United Nations can be made to succeed more and 
more in fulfilling its high purposes,” said the Committee for 
Peace and Law Through United Nations, in its Report to the 
House last February, ‘experience will point the ways whereby 
the enlightened moral opinion of the freedom-loving peoples 
of the world will progressively strengthen and perfect it. In 
thai event, no one can now foresee what agencies and devices 
will be agreed on and set up, for strengthening the rule of 
peace and justice and protecting free peoples everywhere 
from the consequences of aggression and mass-destruction. 
If The United Nations should come instead to the stage of 
failure, it would be difficult to erect new structures for peace 
and law upon its ruins. Our country and the world will either 
go forward in and with The United Nations, progressively 
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without premacy of force. 


making it a stronger and more adequate structure of coopera- 
tion, or we all shall go backward to disaster and the sv- 


“Your Committee remains strongly of the opinion that the 
Charter of The United Nations needs to be amended, strength- 
ened, and improved. Our full support of The United Nations 
has, from the first, been coupled with a belief that amendments 
were and will be needed. We have never tried to set metes 
and bounds for the progressive strengthening of the Organiza- 
tion as the means of accomplishing a juridical order based 
on international and world law and the friendly cooperation 
of states within its structure. 

“In 1944, in favoring an ‘international security Organization’ 
and opposing as ‘unnecessary and unwise the creation of any 
manner of super-government or super-state’ (30 A.B.A.J. 545), 
your Committee formulated and the House approved what 


seemed to be essential bases for an effective Organization. 
When the subsequent Dumbarton Oaks Proposals of October 
7, 1944, failed to give vital recognition to these essentials, the 
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sumption that Russia is Communist 
only because of the fear of outside 
attack, this statement does not ex- 
plain how a country which will be- 
come self-governing only “in due 
course” is to join an international 
vovernment “foundation 
stone” is “the principle of Represent- 
ative Government” in time to pre- 
vent the outbreak of an atomic war. 


whose 


In any case, I wonder what Mr. 
Kornhauser would reply to a Russian 
who turned his own question back to 
him and said: “If the United States 
desires, above all, security against 
jutside attacks, she should be willing 
to join with us in a Communist 
Union.” Presumably, Mr. Korn- 
hauser would say that he wanted 
both peace and democracy; and it is 
quite conceivable that Comrade 
Stalin would say that he wanted both 
peace and the dictatorship of the 
proletariat. 


Under the circumstances there is 
something to be said for trying to 
find ways of cooperating, particular- 
ly in the control of the atomic bomb, 
in which the United States and the 
Soviet Union can join without first 
having to give up their forms of gov- 
ernment. (See Part III below). 


Should a World Union Be 
Formed Without Russia? 


Mr. Kornhauser seems, however, to 
have a second answer. He admits 
that Russia may not be willing to 
join his Union, and he suggests the 
formation of a Union without Rus- 
sia. This, I might point out, would 
be something very different from a 
“world government under law”. 
Moreover, if the purpose of a federal 
Union is to keep its members from 
fighting one another, it is hard to 
see what is gained by this sort of 
Union. No one suggests that the 
United States is going to fight Canada 
or Great Britain or France or the 
Scandinavian countries. What we 
fear is war with Russia, and a Union 
without Russia does not carry us 
very far toward a solution of this 
problem. 


Mr. Kornhauser seems to entertain 
the illusory hope that Russia would 
“find it wise” to join such a Union, 
just as Rhode Island found it wise 
to join the United States. But the 
comparison hardly bears examina- 
tion: Rhode Island was the smallest 
of the Colonies; Russia is the largest 
of the Nations. Rhode Island had no 
allies and was surrounded by mem- 
bers of the Union; Soviet Russia 
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controls many satellites and has a 
powerful following, even in Western 
countries like France and Italy. 
Moreover, it is at least doubtful that 
the Scandinavian countries and 
others would join a Union which 
the Soviet Union would certainly re- 
gard as a hostile alliance. Rhode 
Island joined the Union largely be- 
cause of the threat of economic and 
ultimately of military pressure: But 
military pressure against the Soviet 
Union means war, and war, presum- 
ably, is what we are trying to avert. 

If Mr. Kornhauser’s idea of a 
Union without Russia were carried 
out (and even it would meet great 
obstacles), we would have, not a 
world government under law, but 
two hostile alliances, filled with sus- 
picion and distrust and preparing 
actively, not for peace, but for the 
war which each would fear to be 
inevitable. 


II 


A Basic Misconception as to 

the Nature of Law 

Mr. Kornhauser’s second major mis- 
conception seems to me to lie in 
his emphasis upon force as the basis 
of law. Laws exist in fact, he says, 
only when there is “constituted effec- 
tive authority to enforce them.” This 
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Association pointed out defects which seemed obvious and 
strongly urged the San Francisco Conference to embody ade- 
quate provisions in the initial Charter (31 A.B.A.J. 226, 227). 
We recognized then, as is generally admitted now, that some 
of the proposed provisions contained the seeds of discord 
and weakness. 

“In respect of the World Court and the Statute, the joint 
program of the Canadian and American Bar Associations was 
argely adopted. In respect of the Charter, some of the most 
earnest recommendations of our Association were not heeded. 
At its following meeting, the House acclaimed the new Organi- 
zation and urged support of it, along with active consideration 
of strengthening amendments (32 A.B.A.J. 13). This action was 
reiterated by the House in July of 1946 (32 A.B.A.J. 433). 

“First and most of all, we recognized that the requirements 
for unanimity of action by the five Principal Powers in the Secur- 
ity Council were too broad and lacked precise statement. 
Unless they could be clarified and limited, by amendment or 
by voluntary abstention from their exercise, we saw in the 
‘veto’ provisions the potential causes of delays, discords, and 





failures to function. With full realization that the success of 
The United Nations depends on the willingness of the Principal 
Powers to cooperate in good faith, your Committee remains 
of the opinion that as soon as the development of such an 
accord makes it practicable, the ‘veto’ provisions should be 
open-mindedly examined and clarified in the light of the 
experience had. For example: No Nation which has submitted 
a legal dispute to the International Court of Justice and is 
confronted with a decision against it should be able to sit and 
vote in the Security Council to ‘veto’ enforcement. 

“After the adjournment of the San Francisco Conference, 
your Committee remained of the opinion that consideration 
ought to be given to conferring on the General Assembly of 
The United Nations some clearly defined and specifically 
limited powers to do more than conduct debates and make 
recommendations. As unforeseen events of great magnitude 
had followed the Conference, including the first use of the 
atomic bomb in war, your Committee suggested, and the 
House voted, that consideration should be given to empower- 
ing the General Assembly to deal with these unprecedented 
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is a strange thing for anyone to say 
who has been brought up in the 
tradition of the common law, based 
as it is on custom and consent. But 
even in the case of statutory law, 
force is only one of the bases of effec- 
tiveness: Unless there is widespread 
and obedience, 


voluntary support 


our own Prohibition Amendment 
(which was, of course, a part of our 
Federal Constitution) shows us what 
may happen. 

In this respect, American constitu- 
tional experience is extremely in- 
structive. Mr. Kornhauser complains 
that the United Nations Charter is 
a “demonstrated failure because it 
rests upon promises and professions 
unbuttressed by power to compel per- 
formance.” Exactly the same thing 
could be said of the American Con- 
stitution. ‘There is in it no “power to 
compel performance”. And it is no 
accident that this is the case. 

When the Founding Fathers met 
in Philadelphia in 1787, some such 
proposals were made. The Virginia 
Plan that “the Na 


tional Legislature ought to be im- 


recommended 


sey Plan provided “that if any State 

. Shall oppose or prevent ye car- 
rying into execution such acts o1 
treaties, the federal Executive shall 
be authorized to call forth ye powe1 
of the Confederated States, or so 
much thereof as may be necessary to 
enforce and compel an obedience to 
such Acts, or an Observance of such 
Treaties.” 


To Provide for Use of Force Against 
a State Amounts to War 


Neither of these proposals was ac- 
cepted, not because of opposition 
from those who feared a federal gov- 
ernment but because of opposition 
from those who were most eager to 


form one. James Madison, “the 
Father of the Constitution’, told the 
Convention on May 31, 1787 
that the more he reflected on the use 
of force, the more he doubted the 
practicability, the justice and the efh 
cacy of it when applied to people col 
lectively and not individually. ...A 
Union of the States [containing such 
an ingredient] seemed to provide for 
its own destruction. The use of force 
look more like 


a declaration of war, than an infliction 


agst. a State would 


is impossible. It amounts to a wai 
between the parties.” 

This is exactly the point. To pro 
vide for the use of force against 
countries as powerful as the United 
States or the Soviet Union is not to 
provide for “police action” but to 
provide for war—and war is equally 
destructive, whether it takes place 
within a 


Union or without. Mr. 


Kornhauser is much closer to the 
truth when he speaks of “Our capac 
ity for compromise, that prerequi 
Such a 


capacity does not yet exist as a basis 


site to self-government.” 


for world government; it is a capac 
ity which is slow to grow. But to the 
extent that it is developing, The 
United Nations has a vital part to 
play in its growth. 


Il] 


A Basic Misconception as to the Work 
and Role of The United Nations 

It is largely for this reason that Mr. 
The 
United Nations as ‘‘vain and unfruit 


Kornhauser’s description — of 


ful” seems to me particularly short- 


powered ... to call forth the force of 
the Union agst. any member of the 
Union failing to fulfill its duty under 
the articles thereof.” The New Jen 


of punishment .. . 
And Alexander Hamilton asked, on 
June 18: “But how can this force be 
exerted on the States collectively. It 


sighted. If, in my turn, I may draw 
upon American history (and in this 
respect I could draw upon the his 
tory of every other successful federal 

(Continued on page 641) 





events (32 A.B.A.J. 13), which could not well wait for the slow 
processes of drafting and ratifying a unilateral treaty. We 
recognized then, as now, that vesting the General Assembly 
with even limited powers of law-making would need to be 
coupled with an introduction of weighted representation in 
that Assembly. So the House voted in 1945 to recommend the 
consideration of both steps (32 A.B.A.J. 13). 

“Without in any way suggesting that in its long advance 
to efficacy, The United Nations Organization will not have 
to face squarely the related questions of defined legislative 
powers for the General Assembly and some recognition of the 
principle of weighted representation in its membership, your 
Committee has to state that the trends thus far have been 
in the opposite direction. Several very small states have been 
admitted to The United Nations; the United States and the 
British Commonwealth have championed conspicuously the 
rights and interests of small states, as against the idea of the 
Soviet Union that two or three Principal Powers should decide 
on the map of the world and the fate of small Nations and 
their peoples. The usefulness of the General Assembly as at 


present constituted has been widely acclaimed. The General 
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Assembly and the Security Council have joined in agreeing 
that both the control of atomic energy and the elaborate steps 
of disarmament shall be dealt with by general treaty rather 
than by amendment of the Charter and the conferring of 
legislative powers. This postpones, not ends, the issue. 

“In the General Assembly and The United Nations, there 
has been practically no consideration given to trying to amend 
the Charter at this time. There seems to be general recognition 
that there will be no chance of amendments until the present 
Charter has been made an effective instrument of international 
cooperation. Nations which will not cooperate for peace and 
security under the present Charter will not join in amending it. 

‘Nevertheless, your Committee has no doubt that the issue 
of amendments of the Charter will sooner or later come to the 
fore and be faced. Not all of the amendments for which ex- 
perience has shown the need should be controversial. When 
the consideration of amendments of the Charter comes within 
the domain of practicality, your Committee will submit to 


the House its recommendations. Those which have been thus 


far favored will be re-examined, renewed or modified, or 


supplemented.’ 
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The Judicial Conference: 


Report of Proceedings of a Special Session 


® Pursuant to the understanding and agreement of the Judicial Conference at its 
regular session last October (reported in 33 A.B.A.J. 118; February, 1947), and upon 
the call of the Chief Justice issued March 18, 1947, a special session of the Judicial 
Conference was convened in Washington on April 21, 1947, and was continued for 
two days. 

The special session was called primarily for the purpose of making the determina- 
tions and taking action upon various matters relating to the establishment of a ‘‘salary 
system" for Referees in Bankruptcy, in place of a ‘fee system", as required of the 
Conference by the provisions of the Bankruptcy Act as amended June 28, 1946 (Public 
Law 464—79th Cong., 60 Stat. 323). It is expected that the fees and charges paid by 
the public will finance the operation of the new system. 

The details of the foregoing determinations, and of several other actions voted 
by the Conference, will be of practical interest to lawyers throughout the United States. 





® The following judges were pres- As guests of the Conference, Dis- 
ent at the special session of the trict Judge Claude McColloch of 
Portland, Oregon, attended the 


morning session on the first day, and 


Conference: 
The Chief Justice, Presiding, 
District of Columbia, Chief Justice District Judge John C. Knox, of the 
D. Lawrence Groner, Southern District of New York, at- 
First Circuit, Senior Circuit Judge tended the afternoon session on the 
Calvert Magruder, second day. 
Second Circuit, Senior Circuit Henry P. Chandler, Director, El- 
Judge Learned Hand, more Whitehurst, Assistant Director, 
Chird Circuit, Senior Circuit Judge Will Shafroth, Chief, Division of 
John Biggs, Jr., Procedural Studies and _ Statistics, 
Fourth Circuit, Senior Circuit Edwin L. Covey, Chief, Bankruptcy 
Judge John J. Parker, Division, and various members of 
Fifth Circuit, Circuit Judge Jo- their respective staffs, of the Admin- 
seph C. Hutcheson, Jr., istrative Office of the United States 
Sixth Circuit, Senior Circuit Judge Courts, were in attendance through- 
Xenophon Hicks, out the sessions. 
Seventh Circuit, Senior Circuit The Judicial Conference in Sep- 
Judge Evan A. Evans, tember of 1942, authorized the Chief 


Eighth Circuit, Senior Circuit Justice to appoint a Committee of 
Judge Kimbrough Stone, 
Tenth Circuit, Senior Circuit port on matters of Bankruptcy Ad- 
Judge Orie L. Phillips. 


the Conference to consider and re- 


ministration. The Chief Justice (the 





Honorable Harlan Fiske Stone) 
thereupon designated the following 
as members of this Committee: 
United States Circuit Judges: 

Orie L. Phillips, Denver, Chair- 

man; 

Jerome N. Frank, New York City; 

John B. Sanborn, St. Paul, Minne- 

sota; 
United States District Judges: 

William C. Coleman, Baltimore, 

Maryland; 

F. Ryan Duffy, Oshkosh, Wis- 

consin; 

H. Church Ford, Lexington, Ken 

tucky; 

Ralph E. Jenny, San Diego, Cali 

fornia. 

The personnel of this Committee 
has remained the same since this des- 
ignation, excepting Judge Jenney, 
who died in July of 1945. District 
Judge Claude McColloch, of Port- 
land, Oregon, was named to succeed 
him. Since its creation, the Commit- 
tee has followed closely the legisla- 
tive proposals affecting the Confer- 
ence’s recommendations. 


Changing Referees’ Compensation 
from Fees to a Salary Basis 

Ihe Act of June 28, 1946! known as 
the Referees’ Salary Act, contem 
plates the abolition of the “fee and 
commission” system of compensating 
referees for services rendered, and 
the institution of a fixed salary basis 
of compensation with a view toward 


1. Pub. Law 464—79th Cong. 60 Stat. 323. 
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“creating and maintaining a system 
of full-time referees.” 

The Report of Chief Justice Vin- 
son as to the Conference states that 
the enactment of this legislation rep- 
resented the first time that a de- 
parture from the established fee and 
commission basis of payment for 
Referees in Bankruptcy has been per- 
mitted by the Congress. While this 
method of payment was as old as the 
system itself,? the belatedness of leg- 
islative authorization for a change 
was not regarded as indicative of a 
theretofore efficient and generally ap- 
proved system. Criticism of the man- 
ner of payment arose almost as soon 
as the system became effective.* 

The Bankruptcy Act and its ad- 
ministration has been the subject of 
exhaustive and extensive study by 
public and private groups almost 
since its inception. 

The provisions of the Act of June 
28, 1946, dovetail closely with the ac- 
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tions taken by the Conference, and 
members of the Bar will do well to 
examine the Act in connection with 
this summary of the Report. 


Momentous Actions Voted by the 
Special Session of the Conference 
The actions of the Conference are 
regarded as significant and impor- 
tant, for the reason that under Sec- 
tion 18 of the Act the determina- 
tions which were promulgated by 
the issuance of the Report on May 2 
will make the new provisions of the 
statute for the compensation and 
expenses of the Referees effective on 
July 1, 1947, the beginning of the 
new fiscal year. 

The plan of the 1946 statute is 
that, in the long run, the charges to 
the parties will reimburse the Gov- 
ernment for the cost of the new sys- 
tem. But the statute (Section 40 (c) 
(4) of the Bankruptcy Act, as 
amended by Section 6 of the 1946 


Act) prescribes that the salaries and 
expenses shall be paid out of annual 
appropriations. Some objection has 
been raised, during the considera 
tion of the appropriation bill for the 
Courts for the fiscal year 1948, to the 
making of the requisite appropria 
tions under the new Act; and with 
out them there would be no funds 
available for the payment of the sal 
aries and expenses of the Referees 

It is the considered view of law 
yers and judges versed in the sub 
ject that whether appropriations ar 
made or not, the recent determina 
tions of the Judicial Conference pur 
suant to Section 37(b)(1) of the 
Bankruptcy Act as amended by Sec 
tion 4 of the 1946 Act will bring th 
new Act into legal effect on next 
July 1, and that at the same time, by 
virtue of Section 19 (a) of the 1946 
Act, which repealed all Acts or parts 
of Acts inconsistent the 1946 
Act, will bring to an end the present 
system of Referees’ compensation by 


with 


fees and all Referees’ positions cre 
ated under former provisions of the 
Bankruptcy Act. 


The Report gives the legislative 


history of the Conference’s proposals 


and the bills from time to time intro 
duced to effectuate 
tions. There is also an account of 
the comprehensive surveys which 
were made to give a factual basis for 
the determinations to be made by 
the special session. 

It was the sense of the Conference 
that the provisions of the statute re- 
quired it to fix definitely the “regu- 
lar place of office” of each Referee 
and that this contemplates one par- 
ticular location. 

Thereupon the Conference pro- 
ceeded to consider the problems in- 
cident to the proposals and the pro- 


recommenda 


2. Inasmuch as the Act of 1867 (14 Stat. 517, 
518) creating a ‘“‘register’’ provides the earliest 
officer comparable to the present referee, and 
since the Acts of 1898 and 1938 continued in effect 
the commission basis of payment, the Act of 1867 
for the purposes of this report, is considered as 
establishing the present system of payment. 

3. ‘*§ 10 of the 1867 Act provided for fees for 
the register to be fixed by the Supreme Court 
Considerable complaint about the system resulted 
only in a modification of the schedule of fees in 
1874. When the Bankruptcy Act of 1898 was passed, 
the fee system was retained, and no change was 
made by the Chandler Act of 1938."' Attorney- 
General Commission's Report (1940), page 84. 
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oyam, district by district and circuit 


circuit, and with respect to “the 
mber of Referees, full-time and 
part-time, to be appointed, the re- 
spective territories which they shall 
rve, including the regular place of 
fice and the places at which Courts 
shall be held, their respective sala- 
. and schedules of graduated ad- 
ditional fees to be charged in asset, 
arrangement and wage-earner cases”. 
Ihe determinations required by Sec- 
tion 37b (1) of the Bankruptcy Act 
is amended by Section 4 of the 1946 
\ct were made and set forth in de- 
tailed schedules incorporated in the 
Report. The salaries of Referees, Re- 
porters, etc., appear in the schedules. 


Schedules of Additional Fees 

and Charges Adopted 

Pursuant to the 1946 Act, the Con- 

ference also adopted the following: 

Fees to be charged in Asset, Arrange- 

ment, and Wage-Earner Cases for 
the Referees’ Salary Fund 

Two per cent on net realization in 
straight bankruptcy cases; one per 
cent on total obligations paid or ex- 
tended in Chapter XI cases; one per 
cent upon payments made by or for 
the debtor in Chapter XIII cases. 
Charges to be made in Asset, Ar- 
angement, and Wage-Earner Cases 

for the Referees’ Expense Fund 

Referees’ expenses in Chapter 
XIII cases at $10.00 per case where 
the liabilities do not exceed $200.00, 
ind at $15.00 per case in all other 
Chapter XIII cases. One per cent on 
net realization in straight bank- 
ruptcy cases; one-half of one per cent 
on total obligations paid or extend- 
ed in Chapter XI cases; one-half of 
me per cent upon payments made 
by or for the debtor in Chapter XIII 
cases. 

The Conference ordered the pro- 
mulgation on May 2, 1947, of its 
iforesaid determinations made under 
Section 37 (b) of the Bankruptcy Act 
‘is amended by the Act of June 28, 
1946, so as to make the provisions of 
he Act dependent upon such pro- 
mulgation effective July 1, 1947; 
ind, further ordered that the issu- 
ince of the Report of the Confer- 
nce constitute such promulgation. 


Pursuant to Section 40 c (3) of the 
Bankruptcy Act, as amended, Direc- 
tor Henry P. Chandler, of the Ad- 
ministrative Office, recommended, 
and upon a favorable report by the 
Bankruptcy Committee the Confer- 
ence approved, various charges for 
special services relating to or in con- 
nection with proceedings before Ref- 
erees. The specification of the serv- 
ices so to be charged for are in the 
Report. 


Changes in Rules and Regulations 
Adopted by the Conference 

Pursuant to Section 40c(2) of the 
Bankruptcy Act as amended, rules 
and regulations prescribing the meth- 
ods for determining the net proceeds 
realized in asset cases, fair values 
of considerations other than money 
distributable in arrangement cases, 
and payments actually made by or 
for a debtor under the plan in wage- 
earner cases, were recommended by 
the Director of the Administrative 
Office, and, upon a favorable re- 
port by the Bankruptcy Committee, 
were approved by the Conference. 
Their text appears in the Report. 


Changes Adopted as to the 

Court Reporting System 

The report and recommendations of 
the Committee on the Court Report- 
ing System were submitted to, and 
considered by, the special session of 
the Conference. 

The Conference agreed with the 
Committee’s conclusions that the 
present scale of salaries, ranging 
from $3,000 a year, the minimum 
under the Court Reporter Act, for 
positions in general in rural districts 
where the reporting work is light, to 
$5,000 for positions generally in the 
metropolitan districts where practi- 
cally the full time of the reporters 
must be devoted to their official du- 
ties, should be maintained. 

The Conference also agreed with 
the Committee that changes in the 
present classification of positions to 
increase the salaries in any particu- 
lar district should be made only 
upon a positive showing of a change 
in the circumstances which led to 
the initial classification of the po- 
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sitions, such as increases in work- 
load, or a disclosure of some com- 
pelling circumstance overlooked 
when the position was originally clas- 
sified, resulting in an inequitable sit- 
uation in comparison with others. 

In conformity with this policy, and 
on the basis of the information be- 
fore it, the Conference approved 
the committee’s recommendations of 
many specific changes in the salaries 
for Court Reporters. These appear 
in the Report. 

The Conference adopted the Com- 
mittee’s recommendations that the 
present transcript rates should be 
maintained, and that no increase in 
excess of 40 cents for the original 
and 15 cents for copies should be ap- 
proved in the absence of a showing 
of unusual circumstances which in- 
dicate that the present rate is result- 
ing in real hardship to the reporter; 
and that requests for higher rates 
than those now in effect should not 
be considered, under the provisions 
of the Court Reporter Act, unless it 
has been determined in advance that 
the proposed rate is desired by the 
judge of the district concerned. 

The Conference, approved and 
authorized the several increases in 
transcript rates, to become effective 
on June 1, 1947, as shown in the Re- 
port, but denied various other ap- 
plications for increases. 


Conference Action as to the 
Appointment of Additional Judges 


The Conference approved, without 
objection, the provisions of H. R. 
1986 (80th Cong.) to provide for the 
appointment of two additional 
judges on a temporary basis for 
the Western District of Pennsyl- 
vania, and recommended its early 
enactment. 

The Conference approved, with- 
out objection, the provisions of H. R. 
2243 (80th Cong.), which would re- 
peal the present prohibition against 
the filling of a vacancy in the office 
of district judge for the Northern and 
Southern Districts of Florida, and 
recommended its early enactment. 

The Conference declared a recess, 
subject to the call of the Chief 
Justice. 
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Administrative Action: 


More About the “List of Blocked Nationals” 


by Paul L. Weiden - of the New York Bar 


® Differences of opinion, or of approach or experience, among members of the Bar, 


on legal topics of major public importance, give zest to our columns and are gladly 


given space in them. Warren W. Grimes’ article in our April issue (pages 350-351, 


410-414), commanded widespread interest, in and outside of the profession, as well 


as in Government circles. Paul L. Weiden, of the New York and District of Columbia 


Bars, submits a moderate and constructive rejoinder and supplement to Mr. Grimes’ 


strictures, at the same time suggesting possible remedies for abuses. 


Mr. Weiden has had opportunity to familiarize himself with practical problems of 


international law, both inside and outside of Government service. During World 


War Il, he was chief of the Legal Section, Liberated Areas Branch, of the Foreign 


Economic Administration, and also was employed in international legal matters by 


the SEC. He was not connected in any way with the issuance or the administration 


of the “Proclaimed List’. Before as well as after his work for the Government, he 


had had about fifteen years of experience in work for private clients, mostly in the 


field of international law. He is the Secretary of the Committee on Foreign Law in 


the Association of the Bar in the City of New York, but his article in no way undertakes 


to express the opinion of that Committee or Association. Mr. Grimes’ qualifications 
to write were given in 33 A.B.A.J. 350; April, 1947. 
Following Mr. Weiden’s article are Mr. Grimes’ comments on it. He freely recognizes 


the constructive character of Mr. Weiden's contribution. 





® Warren W. Grimes’ indictment of 
the ‘“Proclaimed List of Blocked Na- 
tionals’”! has most certainly the merit 
of having drawn to the attention of 
the Bar “‘little known and less-heed- 
ed events” in the field of administra- 
tive action during times of war and 
emergency. Ihe present article at- 
tempts to be an examination of the 
record. By narrowing considerably 
the basis of the indictment, it at- 
tempts to bring out some problems 
which deserve further attention, that 
involve not personalities but con- 
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cepts of law in times of war and 
emergency. 

It was the primary objective of the 
Proclaimed List to safeguard against 
a “fifth column” of commercial firms 
which had spread like a net-work all 
over the world. These firms financed 
Nazi propaganda and activities and 
had helped to undermine democratic 
life and the National existence of 
France, Holland, Belgium and other 
countries. In combatting this highly 
trained, skillful and experienced net- 
work, the Proclaimed List and simi- 


lar institutions of wartime America 
proved to be singularly effective. 

Obviously Mr. Grimes has no com- 
plaint to make on that score. Like all 
war activities, the administration of 
the Proclaimed List had to conform 
with the applicable principles of in 
ternational and federal law. Further- 
more, attention had to be paid to the 
general principles of decency, comity 
and the democratic way of life. Mr. 
Grimes doubts the legality of the 
List under both international and 
federal law, as well as the efficiency 
of its administration. 


Precedents as to the Blacklist 

in International Law 

In 1915 Great Britain’s Trading with 
the Enemy (Extension of Powers) 
Act? authorized His Majesty to ‘“‘pro- 
hibit all persons in the United King- 
dom from trading with any person 
in foreign countries whose enemy 
nationality or enemy association 
made such prohibition expedient”. 
A violation of the Act constituted 
the criminal offense of trading with 
the enemy. 

America, then neutral, protested. 
The List, it was stated, ‘was preg- 
nant with possibilities of undue in- 
terference with American trade”. The 
List was issued without ‘‘a proper re- 





1. 33 A.B.A.J. 350; April, 1947. 
2. Compare White Paper Miscel. 11 (1916) C. D. 
8225 No. 36 (1916) C. D. 8553. 














ica 


ym- 
all 
of 


rm 


er- 
the 
ity 
Ar. 
he 
nd 


th 











id for the right of persons domi- 
ed in the United States whether 
ey be American citizens or sub- 
cts of countries at war with Great 
britain to carry on trade with bel- 
‘erent countries’’*®. In answer 

His Majesty's Government readily 
idmits the right of persons of any na- 
ionality resident in the United States 
to engage in legitimate commercial 
transactions with any other persons. 
They cannot admit, however, that this 
right can in any way limit the right of 
ther governments to restrict the 
commercial activities of their nationals 
in any manner which may seem desir 
ible to them by the imposition of pro 
hibitions and penalties which are op 
erative solely upon persons under their 
jurisdiction. 


Concerning the applicable rules of 
international law, Professor Garnet 
wrote, in his authoritative Jnterna- 
tional Law and the World War:4 


As to the legal right of a belliger 
ent to prohibit persons domiciled in 
its own territory from trading with 
persons of enemy nationality or from 
having hostile connections in neutral 
countries there would seem to be little 
reason for doubt and in fact the Amer- 
ican Government does not appear to 
have contested this right. It is a right 
inherent to the sovereignty of every 
country and if exercised without arbi 
trariness in times of war with a view 
of preventing an enemy from profiting 
by such trade, neutrals have no just 
grounds for complaint 

The general principles of law on 
which the measure was based was not 
and could hardly be contested. 


Not only English and American 
but also Continental writers, includ- 
ing German writers, have admitted 
the legitimacy of blacklists under the 
Law of Nations. 

When the United States became a 
belligerent in 1917, its Trading with 
the Enemy Act of October 6, 1917, 
authorized the President to issue 
blacklists. Accordingly the War 
Trade Board, to which the President 
had delegated his powers, listed some 
|,600 persons and corporations, most- 
ly situated in Latin American coun- 
tries®, In May of 1919, a new List 
including about 5,000 names was 
issued. 

While the legality of the use of 
the “blacklist” was thus not doubt- 
ed, the criticism—particularly the 








American criticism while the United 
States was still neutral—was 


based mainly on the alleged arbitrari 
ness with which the British blacklist 
had been prepared, the unnecessary 
interferences with legitimate trade to 
which the enforcement of such a poli 
cy would inevitably lead and its incon 
sistency with the rules of comity which 
should characterize the relations of 
friendly powers.® 


American Blacklist Measures 
after Pearl Harbor 


The first War Powers Act* as amend- 
ed authorized The President 


to regulate or prohibit any transac- 
tion in foreign transfer or credit or 
payments between, by or through any 
banking institution ... to regulate... 
or prohibit any use. . 
any property in which any foreign 
country or a national thereof has any 
interest, by any person or with respect 
to any property subject to the juris 
diction of the United States . . . (Sec 
tion 616 USCA). 


. or dealing in 


Section 616 USCA as above quoted 
modifies, as the Act expressly states, 
Section 5 (b) of the Trading with 
the Enemy Act of 1917. This does not 
restrict the scope of Section 616%. 
Even Section 5 (b) of the Act of 1917 
goes far beyond a regulation of the 
export of coin and currency, giving 
The President the power, among 
other things, to 

investigate, regulate or prohibit 

any transaction in foreign exchange 

and the transfer of credit in any form 

(other than credit relating solely to 

transactions to be executed within the 

United States).9 

Under Section 616 and the Execu- 
tive orders issued thereunder, a Citi- 
zen of Sweden may indeed be treated 
like a national of Germany. This is, 
however, not a violation of the laws 
of Nations'®. The principles of in- 
ternational law, as set forth by Pro 
fessor Garner and Sir Edward Grey, 
fully apply in this case. The direc- 


3. Compare Diplomatic Correspondence with 
Belligerent Countries, relating to neutral rights and 
duties in the European War, No. 3. Compare also 
Garner, International Law and the World War 
Vol. 1, § § 156, 260 

4. Garner, ubi supra; Par. 156. 

5. Official Bulletin of December 5, 1917; pages 
8 ff. 
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tions and prohibitions of the First 
War Powers Act affect citizens or resi- 
dents of the United States or prop- 
erty located therein. These persons 
or assets are clearly within the juris- 
diction of the United States. These 
directions establish certain categories 
of “nationals”. They do not attempt 
to bestow foreigners with a citizen- 
ship or nationality they do not have. 
They direct American citizens or resi- 
dents to treat certain parties in a 
certain way—sometimes as though 
they were citizens of a named nation. 
\s Sir Edward Grey put it, the “right 
of a sovereign state cannot be chal- 
lenged to pass legislation prohibiting 
all those who owe her allegiance 
from trading with any specified per- 
son when such prohibition is found 
necessary in the public interest”. Al- 
ready, in the First World War, it be- 
came clear that neither domicile nor 
nationality alone were a sufficient 
test of enemy character. 


The Anglo-American rules (of domi 
cile) crystallized at a time when means 
of transport and communications were 
less developed than now and when in 
consequence the actions of a person 
established in a distant country could 
have but little influence on a struggle. 


6. Compare Garner, Vol. 1, page 233, § 160. 

7. December 18, 1941; 50 U.S.C., 1940 Supl 
\| App. 601-622 (compare Commerce Clearing 
House Key No. 2581). 

8. To the contrary: Grimes in April Journal 
(33 A.B.A.J. 350). 

9. The wording of the Act is quoted below. 

10. To the contrary: Grimes article, supra. 
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Today the position is very different. 

no elaborate exposition of the 
situation is required to show that full 
use has been and is being made of 
these opportunities.11 12 


Blacklisting and the ‘‘Freezing”’ 

of Citizens 

The First War Powers Act makes a 

clear distinction between citizens and 

aliens. The President may 

(a) investigate, regulate or prohibit any 
transaction in foreign exchange, 
transfers of credit, payments between, 
by or to any banking institution and 
the importing, exporting, hoarding, 
melting or earmarking of gold or sil- 
ver coins or bullion, currency or 
security, and 

(b) investigate, regulate, direct and com- 
pel, nullify, void, prevent or prohibit 
any acquisition, holding, withhold- 
ing, use, transfer, withdrawal, trans- 
portation, importation or exporta- 
tion of or dealing in or exercising 
any right, power or privilege with re- 
spect to all transactions involving 
any property in which any foreign 
country or a national thereof has any 
interest, by any person or with re- 
spect to any property subject to the 
jurisdiction of the United States. 

Subsection (a) refers to citizens as 
well as non-citizens, while subsection 
(b) is restricted to property in which 
“any foreign country or a national 
thereof has any interest”. Even sub- 
section (a) gives The President far- 
reaching powers—the right to pro- 
hibit transfers of credit and the use 
of banking facilities. This means that 
through the “blocking” of his domes- 
tic banking accounts, any American 
citizen may be practically “blacklist- 
ed”—as other American citizens may 
contract with him but he cannot ex- 
pect payment unless a specific Treas- 
ury License is granted. 

Citizens of the United States may 
be deemed to be “alien enemies” if 
they reside in an enemy or enemy-oc- 
cupied area. This is under time-hon- 
ored concepts of Anglo-American 
law, although “it must be remem- 
bered that they acquire enemy char- 
acter in a limited sense and to a cer- 
tain degree only’.!3 But the War 
Powers Act goes further. Even Ameri- 
can citizens residing in neutral coun- 
tries may be blacklisted under sub- 
sections (a) and (b), at least under 
the interpretation of Section 616 by 
the Department of State—an inter- 
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pretation for which it would be diff- 
cult to quote historic precedents. 


Steps Against American Citizens 
Residing in the United States 

As regards the constitutionality of 
the statute and the practices there- 
under, measures against citizens re- 
siding in enemy countries can be 
based on the rule stated above, that 
any citizen actually located in areas 
under the enemy’s control may be 
treated as enemy. This rule is older 
than our Republic. Its constitution- 
ality cannot be doubted. 

Grave doubts must attach to the 
question whether the bank accounts 
of an American citizen residing in 
the United States can be “blocked” 
so that he is practically “blacklisted”. 
In the leading case of Hirabayashi v. 
United States'* the United States 
Supreme Court upheld the exclusion 
of American citizens of Japanese an- 
cestry from the four Western States 
and their forcible relocation in speci- 
fied areas or camps. The bank ac- 
counts of these parties were also 
“blocked”; but as against the even 
more serious consequences of Execu- 
tive Order 9102 and the Congres- 
sional Act of March 21, 1942, the 
“blocking” measures were probably 
treated as minor incidents and ap- 
parently not even considered. In up- 
holding unanimously the constitu- 
tionality of the Act, the Court 
stressed that the question at issue is 
not “one of Congressional power to 
delegate” but “whether acting in co- 
operation Congress and the Execu- 
tive have constitutional authority to 
impose the restrictions.” 


Grounds of Decision in the 
Hirabayashi Case 

As in the case of the blacklist and 
the freezing order, The President or 
executive organs acting under his di- 
rection had already issued certain or- 
ders and regulations which Congress 
was asked to and actually did ap- 





prove and implement. In deciding 
the issue—surely one of the gravest 
ever confronting the Supreme Court 
—that tribunal stressed!® that 


in a case of threatened danger requir. 

ing prompt action it is a choice of in- 

flicting obviously needless hardship on 
the many, or sitting passive and un 
resisting in the presence of the threat 

We think that constitutional govern- 

ment in time of war is not so power 

less and does not compel so hard a 

choice of those charged with the re 

sponsibility if our national defense 
have reasonable ground to believing 

that the threat is real... . 

The German invasion of the West 
ern European countries had given am 
ple warning to the world of the men 
aces of the “Fifth Column.” 

Some measures taken in times of 
war, possibly against the most loyal 
citizen, must be based on mere sus- 
picion. In the Hirabayashi case the 
Court had to deal with a ground of 
discrimination possibly even more 
objectionable than suspicion: Racial 
discrimination. 

Distinction between citizens solely 
because of their ancestry are by their 
very nature alien to a free people 
whose institutions are founded upon 
the doctrine of equality. For that rea- 
son legislative classifications of dis- 
crimination based on race alone had 
often been held to be a denial of equal 
protection. 

We may assume that these consid- 
erations would be controlling here 
were it not for the fact that the danger 
of espionage and sabotage in time of 
war and threatened invasion called 
upon the Military authorities to scru- 
tinize every relevant fact. 


As Mr. Justice Douglas said in his 
concurring opinion: 

Military decisions must be made 
without the benefit of hindsight. The 
orders must be just as of the date 
when the decision to issue them was 
made. 


Reluctantly, therefore, one must 
conclude that the Supreme Court— 
surely with the same reluctance—up- 
held the powers of the Executive 
and of Congress, acting in unity, to 





11. Sir Edward Grey, ubi supra note... 

12. As regards the Paris Declaration concerning 
industrial property (compare Grimes in 33 A.B.A.J. 
411; April 1947), it must be said that this Con- 
vention has never been construed as affecting in 
times of war the right of any party to regulate 
its National system of credit and banking with 
effect against nationals of other contracting par- 


ties, particularly not when the same or similar 
measures were made applicable against citizens of 
the regulating Nation. In fact, no protest was 
ever issued by any contracting party on that score. 
13. Oppenheim-Lauterpacht, 6th Ed., Vol. Il, 
page 218. 
14. 320 U. S. 81; 87 L. ed. 1775; 63 S. Ct. 1375. 
15. Cit. Supra. 
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deprive American citizens in times 
of war of the most essential guaran- 
ties of liberty and the pursuit of hap- 
piness, provided that the measure is 
reasonable in view of the danger with 
which the Nation is confronted and 
in view of alternative possibilities to 
cope with the danger. 

This then leaves open the question 
whether a given measure was reason- 
ible under the circumstances in view 
of the danger and in view of possible 
alternative measures. 


Blacklisting by the United States 
Prior to Pearl Harbor 


The original blacklisting as well as 
the “freezing” controls were based on 
Presidential proclamations which in 
turn purported to find a constitu- 
tional or statutory authority either in 
the Proclamation of an Unlimited 
Emergency!® or in the Trading with 
the Enemy Act of 191727. 
Section 617 of the First War Pow- 
ers Act approves, ratifies and confirms 
all Acts, actions, regulations, rules, or- 
ders and proclamations heretofore ta- 
ken under the Trading with the Ene- 
my Act which would have been au- 
thorized if the provisions of the First 
War Powers Act had been in effect. 
In the Hirabayashi case the Su- 
preme Court approved of such a 
Congressional ratification under sim- 
ilar though not wholly identic cir- 
cumstances!§, 


Legality of the Blacklist Before 
and After Pearl Harbor 


Thus the legality of the blacklist 
prior to Pearl Harbor is today of 
historical interest only. Nevertheless 
it may be submitted that the Trad- 
ing with the Enemy Act of 1917 
could hardly authorize the blacklist- 
ing or “freezing” orders of 1941 and 
1942, for the simple reason that pow- 
ers granted to The President under 
the Act refer merely to “enemies” or 
“allies of enemies” and it is difficult 
to see how enemies can exist without 
a state of war. The mere declaration 
of an unlimited emergency by The 
President himself was without im- 
portance under American constitu- 
tional law prior to the First War 
Powers Act. 








Limitation on Dictatorial Powers 

in Future Emergencies 

The power to “block” any citizen re- 

siding in the United States and to 

blacklist any non-resident, whether 

citizen or not, is given The President 
during the time of war or during any 
other period of national emergency 
declared by The President (Section 

616). 

Thus, the President can assume a 
dictatorial power over the whole 
credit and banking system of the Na- 
tion, if, when and as he declares that 
a National emergency exists. No con- 
gressional sanction is necessary. Dic- 
tatorial emergency powers of the Ex- 
ecutive were viewed with concern by 
the draftsmen of the Constitution, 
and many historic precedents show 
their dangers. It may well be the 
task of the Bar to consider whether 
this power should be limited and to 
work out suggestions for instance, for 
Congressional approval within speci- 
fied periods or for its exercise only in 
case of imminent danger of war or 
invasion. 

If we assess critically the blacklist- 
ing powers and practices, we cannot 
lose sight of the fact that they are 
measures of economic warfare even 
if they are sugarcoated as means of 
“fortifying Hemisphere solidarity” or 
as “democracy”. Therefore persons 
and organizations interested in sta- 
bilization of peacetime administrative 
law and the guarantee of due process 
may render a genuine service to their 
own justified aims if they clearly dis- 
tinguish measures of economic war- 
fare. Secrecy must frequently prevail. 
A right of a victimized person to be 
confronted with the evidence may lay 
open channels of information which 
are vital to National security. 


Exclusion of Arbitrariness 
Should Be Sought 


For the same reason, as Mr. Grimes 
pointed out, a certain scope for per- 
sonal animosity and arbitrariness ex- 
ists; and even the most conscientious 
decision may create an honest con- 
viction of the blacklisted party that 
he was the victim of personal ineffi- 
ciency or animosity. Therefore it is 
submitted that the Bar may find ways 
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and procedures which exclude arbi- 
trary attitudes as much as possible, 
although taking into full account the 
public interest in operations of eco- 
nomic warfare. 

Mr. Justice Douglas said in the 
Hirabayashi case that “military de- 
cisions must be made without the 
benefit of hindsight”. This includes 
measures of economic warfare. To 
some extent, the injury is irremov- 
able once the decision is made—as it 
affects character, integrity and repu- 
tation. However, at least a certain 
amount of damage can be removed 
when a situation is adjudged from 
“hindsight”. A citizen whose name 
appears on the blacklist of his own 
country is damaged, not only in his 
trade but also in the general regard 
in which he is held. The simple 
abolition of the blacklist after the 
end of hostilities does not alter this. 
On the contrary the victim is, if pos- 
sible, in a worse position, as he is 
finally debarred of any remedy to 
clear his name. 


A Tribunal for Post-War 

Hearing Is Suggested 

At least after cessation of the hostili- 
ties, therefore, such persons should 
be given an opportunity to be in- 
formed of the reasons why their 
names were placed on the blacklist 
and be given an opportunity to be 
heard and to defend themselves. If 
this was impossible during hostilities, 
no public interest continues to neces- 
sitate any secrecy at any later time 
at least in most cases. A tribunal con- 
sisting of Federal or high State Court 
Judges should be established to hear 
such cases. Even today some phases 
of the proceedings before such a 
tribunal would require secrecy so 
that the formerly blacklisted person 
would be informed only of certain 
phases of the case against him. But 
even in such exceptional cases, the 
tribunal should obtain full informa- 
tion from the administrative authori- 
ties—State Department or Treasury— 
and should in its own discretion de- 


16. No. 2487 of May 27, 1941. 

17. Compare Hackworth, Digest of International 
Law, Vol. VII, page 255. 

18. 320 U.S. 81, page 91. 
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cide whether such information be 
withheld or not. As regards all other 
phases of the proceeding, the full 
peacetime standards of administra- 
tive hearing and of due process should 
prevail, 

The same benefit may as a matter 
of privilege be granted to all persons 
who are not citizens or residents of 
the United States, whenever the tri- 
bunal should decide that the facts 
of blacklisting during the war may 
with the the 
reputation of the blacklisted person 


interfere business or 


or firm. 


Existence of a Tribunal 

As a Safeguard 

The very existence of such a tribunal 
after the recent war may be a sale- 
guard in any later emergency. The 
officials charged with blacklisting o1 
“freezing” will know that they must 
explain their conduct at least at some 
later time. Furthermore, the tribunal 
would protect the officials themselves 
against attacks which may prove to 
be unjustified. Most removals from 
the blacklist during World War II 
occurred because enemy interests in 
firms were satisfactorily eliminated. 
In some cases firms were included on 
the basis of suspicion—often the only 
basis in wartime—which later proved 
to be unjustified. Such cases of “er- 
rors’ do not indicate any blame- 
worthy conduct on the part of the 
ofthc ials. 

The tribunal should also have the 
power to make adjustments, particu- 
larly with regard to attorney’s fees 
and other expenses of conducting a 
hearing before the tribunal, if the 
applicant should prove his loyalty. 
This power should be mandatory in 
cases of citizens and discretionary in 
the case of neutrals. 

It is difficult even to suggest com- 
pensation for injury afflicted in mat- 
ters of this type, bearing in mind 
the untold sacrifices borne by so many 
persons during wartime which can 
never be adequately compensated. 
Nevertheless, in cases where the busi- 
ness or professional life of a loyal 


citizen is subjected to blacklisting or 


‘freezing’ measures was ruined, he 


should at least be given some sort 


578 American Bar Association Journal 


of adjustment which might make it 
possible for him to start again in 
life. The 
tribunal should therefore have dis 


professional or business 
cretionary power of making equitable 
adjustments, to be paid out of enemy 
assets vested in the Alien Property 
Custodian for which American debt 
claims were not asserted. 

Che costs of setting up proceedings 
before such a tribunal and of the 
tribunal itself would be small. ‘They 
would be insignificant compared with 
the task of doing justice in the inter- 
national sphere wherever possible, of 
living up to the standards set up by 
the United States as a neutral power 
in 1916. It can be safely expected 
that the number of applicants would 
be small in comparison with the 
number of cases, and that genuine 
cases of error are not numerous. 

Another reason for such a “hind- 
sight’”’ measure is the difficulty of set- 
ting up procedures for future emer- 
gencies which may give at least some 
minimum standards of due process 
to parties subjected to “freezing” and 
blacklisting measures. If any rules o1 
procedures were established today for 
future emergencies, it would be rela- 
tively easy for prospective enemies to 
adapt their measures of economic 
warfare accordingly. When the emer- 
gency strikes it is ordinarily too late 
to set up proceedings. Again the 
Government will be forced to act 
quickly, as a measure of economic 
warfare, on the basis of considerably 
less than full proof of disloyalty. 
Thus the only possible safeguard is 
the possibility of having the matter 
adjudged after the cessation of hos 
tilities. 


The Lawyer's Relationship to 
Blacklisting Cases 

Mr. Grimes!® relates an “historic in- 
cident” in which an attorney was 
licensed to appear as such for a black- 
listed person but was specifically pro- 
hibited from contacting his client o1 
from making any arrangements fon 
fees and expenses. This incident does 
not appear to be isolated; it touches 
a most difficult situation, one which 
could stand a lot of improvement; 


viz., the status of the Bar before the 





various Divisions of the Department 
of State and in other matters con 
nected with foreign or international 
situations, such as matters concern 
ing the Alien Property Custodian o1 
the 
and 


Commissioner of Immigration 


Naturalization. In some divi- 
sions and departments there is the 
greatest understanding, cooperation 
and encouragement. In others, a less 
friendly attitude prevails. 

Mutual confidence can hardly be 
created by any rule-making power, 
but it is felt that roundtable discus 
sions of representatives of the organ 
ized Bar with representatives of the 
various agencies would be helpful in 
creating a more pleasant atmosphere. 
Such round table discussions might 
develop into an institution if, when 
and as another emergency should 
occur. Regrettable incidents such as 
reported by Mr. Grimes could be 
reduced to a necessary minimum. 
Lawyers who have acquired large ex 
perience and confidence as practising 
found in 
they 


attorneys will always be 


high Government positions; 
could give some of their time as me 
diators whenever necessary. It would 
lead too far to discuss in detail the 
eminently practical problems that 
could be discussed and most likely 


cleared by such conferences. 


Conclusions from Experience as 

to the ‘‘Proclaimed List’’ 

To sum up: Even if due respect is 
paid to the officials who administered 
with outstanding success, the blacklist 
and “freezing” problems during the 
war, some important points remain 
further 
provement. In particular it is sug- 


for consideration and im 
vested: 

(1) The dictatorial powers which 
the President may exercise over the 
banking and credit system of the Na- 
tion, whenever he declares that an 
furthe1 
and 


emergency exists, may be 


studied and their clarification 
limitation recommended. 

(2) Citizens and neutral aliens 
who were blacklisted during World 
War II should be given the right 





19. 33 A.B.A.J. 413; April, 1947. 
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to petition a tribunal consisting of 
federal or high State Court Judges, 
and to obtain a fair opportunity 
to clear their names. In addition, 
reasonable compensation should be 


Comment by Warren 


® | do not consider Mr. Weiden’s 
article to be a “reply” in reply to 
mine in your April issue (page 350), 
but more of a very constructive fol- 
low-up. I certainly hope that his con- 
tribution will be published and his 
recommendations given sympathetic 


action. 


Mr. Weiden Assumes 

the Legality of the Blacklist 

He appears to disagree with a few 
of my conclusions but I think this 
disagreement has its origin in the 
same confusion which I endeavored 
to clear at the start; namely, he 
assumes the legality of the blacklist 
because of the passage of the First 
War Powers Act. I thought I had 
made it plain that the blacklist 
had been established exactly five 
months ahead of the First War Pow- 
ers Act and during those five months 
the damage had been done to the 
thousands who already had _ been 
‘marked”. 


Has Always Been Conscious 

of Supreme Court's Action 

| have always been conscious of 
the action of the Supreme Court 
in approving retroactively the ac- 
tion that had been taken, which 
not only “smacked” of the old-world- 
dominated legislatures and therefore 
fell perfectly into the dictatorship 
or personal-government pattern, but 
that Congressional and judicial bless- 
ing was the very reason why I quoted 
from the very strong representations 
of our Government in protest in the 
so-called Robert E. Brown case, for 





granted to citizens, at least in hard- 
ship cases. 

(3) Round-table conferences should 
be created, in which representatives 
of Bar Associations and of the vari- 
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ous divisions of the Department of 
State and similar agencies partici- 
pate, to discuss and solve problems of 
mutual interest in times of peace as 
well as in emergency. 


W. Grimes on Mr. Weiden’s Article 


that is precisely what happened 
there but our Government refused to 
accept it. 

Mr. Weiden’s conclusions that a 
citizen of Sweden beyond our bor- 
ders could be made a national of 
Germany under Executive Orders as 
confirmed by the First War Powers 
Act is not quite satisfying, nor are 
his references to text and decisions 
referring to war powers (since we were 
not at war legally) or to the unques- 
tioned authority to control the ac- 
tions of both aliens and citizens 
within our borders during a wat 
period. 


New Methods of Conducting 
Warfare Have To Be Recognized 
The new methods of conducting 
warfare, including particularly eco- 
nomic pressures and espionage, will 
of course have to be _ recognized, 
especially as to persons or prop- 
erty within our jurisdiction. My 
question is as to the legality of 
assuming jurisdiction over persons 
and property beyond our borders. 
See Lord Ellenborough’s expressions 
in Buchanan v. Rucker as cited by 
Nussbaum in his Principles of Pri- 
vate International Law (1943), page 
239: 

Can the island of Tobago pass a 
law to bind the rights of the whole 
world? Would the world submit to 
such an assumed jurisdiction? 


Hackworth Sheds Little Light 

on Proclaimed List 

Very little can be obtained by cit- 
ing Hackworth, since he devotes less 
than two pages of his eight-volume 
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work to the Proclaimed List, which, 
incidentally, he places under his 
chapter on Neutrality (Digest of Jn 
ternational Law, Vol. VII, pages 654 
to 656) and he would be expected to 
follow the line assumed by his De- 
partment. 

Mr. Weiden refers to “treatment” 
as though the listee were a national 
of Germany. So does the Executive 
Order. But General Ruling !1 defi 
nitely classifies. 

I do not mean any of the above ob 
servations to detract at all from the 
otherwise splendid article. I certainly 
hope that either the Congress or the 
Executive Department will do the 
decent thing which Mr. Weiden’s 
constructive article suggests. 

WARREN W. GRIMES 


Washington, D.C. 


June, 1947 * Vol. 33 579 


13 













Editorials 





AMERICAN BAR ASSOCIATION 


Journal 





EDGAR B. TOLMAN, Editor-in-Chief Emeritus........ Chicago, Ill. 
WILLIAM L. RANSOM, Editor-in-Chief.......... New York, N. Y. 
LOUISE CHILD, Assistant to Editor-in-Chief.......... Chicago, Ill. 
BOARD OF EDITORS 

a Be rrr TS Binghamton, N. Y. 
sk Tee Tere re Washington, D. C. 
REIUALD: PIERRE SIMIT on. ocievcccccccccvcvccces Boston, Mass. 
WALTER ©. ARIISTIONG., ooo niccccccsiccssccceve Memphis, Tenn. 
eee ey eer Richmond, Va. 
CARL B. RIX, President of Association........... Milwaukee, Wis. 


HOWARD L. BARKDULL, Chairman House of Delegates........ 
aibeeknedlatdatesastenns ee skeheniaca austen Cleveland, Ohio 


General Subscriptien price for non-members, $3 a year. 
Students in Law Schools, $1.50 @ year. 
Price for ao single copy, 75 cents; to members, 50 cents. 


EDITORIAL OFFICE 
1140 North Dearborn Street................... Chicago 10, Ill. 











= The Third Year Begins 


June twenty-ninth will be the second anniversary olf 
the signing of the Charter of The United Nations. 
Thoughts turn back to that impressive ceremony in San 
Francisco, then pervaded with high hopes for swift 
progress towards peace and law in a world still afflicted 
with war and soon to be troubled with even more baf- 
fling problems of the peace. 

Too many people believed that agreement on such a 
world organization was assurance of a continuing unity 
for accomplishing its objectives. Disappointments due 
to delays and discords led to discouragement, perhaps 
disillusionment, among those who had hoped for too 
much too soon. For the most part, the disturbing events 
of the two years have led men and women to more 
staunch and steadfast resolves that ways and means must 
be found to enable all countries and their peoples to 
live together amicably in a community of Nations who 
accept justice and law as their common bond. 

As the fateful third year opens, even the more pessi- 
mistic will hardly deny or doubt that the world is better 
off with The United Nations as a going concern than 
it would have been if no such beginnings in world or- 
ganization had been ventured. Enormous gains in mutual 
understanding, good will, and organized cooperation 
have been made among nearly all of the free peoples. 

This anniversary number of the JouRNAL, like most 
of our recent issues, contains much that reflects the 
earnest thought which is being given to international 
problems by American lawyers. Samuel J. Kornhauser 
and Professor John C. Ranney present opposing views 
as to present steps toward a world government based 
on a federal union. Harold R. McKinnon shows that 
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the legal philosophies which deny the inviolability of 
human rights are obstacles to international cooperation 
as well as a danger to our own National unity. The 
difficult questions arising from the proposed Interna. 
tional ‘Trade Organization and its Charter, which may 
have vast effects on our free-enterprise economy and our 
law, are outlined by Benjamin Wham. 

Most encouraging news of all during May has been 
the sure-footed work of The United Nations Committee 
on the Progressive Development of International Law 
and Its Codification. Created by the General Assembly 
and directed to prepare and submit for its September 
session a definitive plan for the great work to be under- 
taken, the representative Committee has moved ahead 
along lines which make heartening reading in our de. 
partment devoted to this subject (see pages 621-624). 
The leadership of the United States on this subject is 
manifest; the considered recommendations of our Asso- 
ciation through its House of Delegates are being given 
weight, as they were respecting the World Court and 
the Statute of the Court; the participation and assist- 
ance of our Association and other representative or- 
ganizations of lawyers are welcomed and sought. Against 
the back-drop of disturbing events, the deliberations at 
Lake Success bring to the third year of The United Na- 
tions a brighter beginning, an augury of lasting advance. 


= Decision as to Basis for Selecting 
350 Hearing Examiners Deferred 


Confronted with the emphatic demand of Chairman 
Alexander Wiley and others of the Senate Committee 
on the Judiciary (quoted on page 421 of our May issue) 
that the 350 Hearing Examiners to be appointed unde1 
the Administrative Procedure Act shall be chosen for 
their qualifications, impartiality, and freedom from 
ideological bias, the United States Civil Service Com- 
mission has postponed from June 11 their selection and 
its decision as to the bases on which they will be chosen. 

Regulations to govern the selections will be prepared 
and a public hearing upon them held, at which out 
Association and other interested organizations can pre- 
sent their views. It is expected that the regulations will 
be effective as of August 1, which will probably be after 
the adjournment of the present session of the Congress. 
Meanwhile, the Commission’s temporary order will con- 
tinue the present Examiners in office. 

Commissioner Flemming’s letter of May 19 to Chair- 
man Wiley says, in part: 

In order to provide us with an opportunity to explore 
in a careful manner the issues which are involved in this 
matter, the Commission has decided to promulgate a tem- 
porary regulation which will have the effect of making it 
possible for all present hearing examiners to continue to 
perform their functions after June 11 pending the promul- 
gation of final regulations by the Commission, these regu- 
lations to become effective on August 1. 
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in the meantime, we intend to transmit to all interested 
parties a tentative draft of the proposed regulations. We 

|| then designate a day on which we will hold a hearing, 

| at which time we will invite all interested parties to 
present their various points of view. 





\feanwhile, Chairman Wiley has made it known that 

intends to pursue the subject vigorously, in order 
io be certain that there will be no disregard of his de- 
termination that these Hearing Examiners shall be 
chosen in Open competition and on the basis of fitness. 
The standards applicable to the selection of judges of 
the federal Courts should be insisted on, in the choice 
){ the 350 quasi-judicial officers. 

here are hundreds of public-minded lawyers, State 
Court judges, and experienced public servants, through- 
out the United States, who possess high qualities of im- 
partiality, independence, and regard for the weight 
and worth of evidence. To many such men the pres- 
and salaries of these posts would be attractive. Our 
\ssociation will undoubtedly do all it can to support 


proposal that these selections shall be made for 
fiiness and shall not be limited to the present Examiners 
aud the staffs of the agencies which the Administrative 
Procedure Act was enacted to curb and subject to stand- 
ards of fairness in the hearing and decision of contested 


matters. 


= Changes in the Law Institute 


For its twenty-fourth meeting, its first in six years under 
comparatively normal conditions of travel and hotel 
accommodations, the American Law Institute convenes 
in Washington on June 5-7. The Board of Governors 
‘{ our Association and various Committees and Section 
Councils will meet on June | and later in that week. 

Che Institute has been since 1936 one of the most 
influential organizations represented in the House of 
Delegates. Its services to the profession and the public 
have been substantial and continuous, during nearly 
a quarter of a century. It has pioneered new trails and 
stuck to them despite problems and obstacles. The 
character and scope of its work have changed in some 
espects from time to time, to meet new conditions and 
needs; but its devotion to the law and legal scholar- 
ship have been basic, 

When the Institute’s gifted leader, George Wharton 
Pepper, of Philadelphia, calls this year’s assemblage to 
rder, new tasks will be ahead, but an ascendant mood 
| regret for the changes made inevitable by the flight 

the years will soon enter the proceedings. 

President Pepper is to retire from his office and 

idership. During the nearly twenty-five years since 

Institute was formed, it has had but two Presidents 
George W. Wickersham and George Wharton Pepper. 









[he service of each has been of about equal length. 
\lthough most instrumental in the formation of the 
Institute, Elihu Root declined to take its presidency. 
Each of the incumbents has given strong and scholarly 
adership. Senator Pepper’s rugged personality and 


unfailing common sense have done much to make the 
Institute of legal scholars truly an American institution. 

Retiring in his eighty-first year, he will be succeeded 
by Harrison Tweed, of New York, who has long been 
one of the most effective spokesmen before the House of 
Delegates. Because of his capacity for administration 
and leadership, Mr. Tweed was re-elected in May as 
President of the Association of the Bar of the City of 
New York for a third term—an honor which previously 
had been bestowed only on Mr. Tweed’s grandfather, 
the illustrious William M. Evarts, who served from 


1870 to 1879. 


Nor will the retirement of President Pepper be the 
only change. William Draper Lewis, who has been 
Director of the Institute from its founding, has resigned 
and will retire from the post he has filled with unflag- 
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ging industry and zeal. His enthusiasm and skills have 
contributed very much to making the Institute what 
it is today. The gratitude of the profession for the work 
he has carried forward so long and so capably will be 
by no means confined to members of the Institute. He 
has been truly a faithful servant of the law. 

As his successor the Council of the Institute has most 
appropriately chosen Judge Herbert F. Goodrich, of 
the United States Circuit Court of Appeals for the 
Phird Circuit, Dean of the University of Pennsylvania 
Law School from 1929 through 1940, Assistant Director 
of the Institute for several years past. Judge Goodrich 
will bring to the directorship his mature scholarship 
and earnest devotion to the Institute, as well as his long 
familiarity with its work. 

The Institute has some unfinished projects on which 
it is engaged, but changes in the nature and scope of 
its work impend, to utilize its developed resources of 
independent study and expert draftsmanship, and to 
meet new needs and conditions. Some of these under- 
takings may involve even closer cooperation with our 
Association and the organized Bar. Such planning will 
doubtless receive consideration during the week when 
the Council of the Institute and the officers and Board 
of Governors of our Association will be in Washington. 


a “O Tempora! O Mores!”’ 


When Alexander Woolcott found a new book which 
he greatly liked and saw as a future “best seller’, a 
favorite phrase for his review was that the publication 
would “cause dancing in the streets.” In the nature of 
things, Judge Robert N. Wilkin’s Eternal Lawyer will 
never rank with the highest in sales nor cause extensive 
exhibitionism in public thoroughfares. Nevertheless, 
members of the profession of law may well rejoice that 
such a book has been written; and they will find much 
pleasure and food for thought in reading it at first 
opportunity. 

For it is much more than its sub-title denotes—“‘A 
Legal Biography of Cicero”. It is much more than a 
graphic and entertaining chronicle of the career, cases 
and skills of the greatest Roman lawyer and of the times 
in which he practised and with which he tried to cope. 
Mature scholarship as well as clarity and beauty of style 
are reflected throughout its pages, as Frederic R. Cou- 
dert has so finely pointed out, in “Books for Lawyers” 
in this issue. 

Judge Wilkin did not take the time from his judicial 
work for all this research and writing because he wanted 
to “do” a biography. He has written of our profession 
in al: ages and all places—the qualities and the charac- 
teristics which have made lawyers great irrespective of 
whether they are famed or conspicuous. “In the main 
the force of his life was spent for things that transcend 
time and place,” writes Judge Wilkin of Cicero. We can 
think of no volume which as well portrays the eternal 
lawyer—as Cicero said of Gaius Aquillius, 
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So just and virtuous a man 
that he seems to be a lawyer by nature. 

Ihe book abounds in sentences and_ paragraphs 
which should be treasured in our profession, emblazoned 
on the walls of law schools and law offices. Some of 
them we shall quote in our columns. 

Beyond this, the author has written profoundly, but 
in most readable text, of the philosophy of law and goy 
ernment. ‘The issues of Caesar’s and Cicero’s day are 
seen as those of today and tomorrow. Old forces stil] 
contend for the mastery; old fallacies are still invoked 
to undermine law and justify covert reachings for per- 
sonal power. In our own lives so complex that we often 
“cannot see the wood for the trees’, we all shall make 
a better fight against the evil trends of today if we see 
that they are ageless, recurring in many lands and times, 
and that yielding to them has never meant less than 
disaster. 

A member of our Association since 1914, Judge Wil- 
kin has long been an untiring worker in behalf of most 
of our objectives, as well as a frequent contributor to 
the JouRNAL. In fact this book had its origins in his 
work and studies for a Committee of our Association, 
years ago. He felt a need for re-examining the origins of 
law and liberty, in ancient Rome and Greece. He found 
that Cicero had never been adequately portrayed as a 
lawyer. 

Judge Wilkin first offered to the JOURNAL a mono- 
graph on Cicero. It had to be declined, as we could not 
publish a serial. ‘Then from results of his research he 
wrote, and offered for publication, a learned and for- 
midable tome. Realizing the great value of his material, 
the publishers asked if he could not put it in a “popu- 
lar” form and style, with “more life and more color” 
which our readers will recognize he was well quali 
fied to do. Two years of re-writing produced the present 
work, which conforms to those specifications, and which 
any lawyer or thoughtful non-lawyer will find truly 
enjoyable. Our profession will be better understood and 
appreciated, and its position buttressed, if this book ts 
widely read. 

Incidentally, we believe that this is the first instance 
in which the publisher of a book has put on its “dust 
jacket”, as attesting the qualifications of the author to 
write, that he is a member of the Advisory Board of the 

JOURNAL. 


a “Fear of Encirclement”’ 


For the sake of helping to understand the wide gulf 
between the American and Russian positions, so that 
men may see if it can be bridged, the following apoc- 
ryphal conversation is reported, which might have 
taken place at Lake Success or in Moscow, but we shall 
assume it never did: 

U.S.S.R.: We are just as much interested in “se- 
curity” as you are, but “security” means for Russia 
something very different from what you think it 
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ins for you. We want “security” in the world, as 
h as you do. 

}erica: We are glad to hear you say that you are 
interested in “security”, for yourselves and for us and 
the world, especially the smaller Nations. We can 
work together for that. 
U.S. S.R.: But “security’”” means something different 
to us from what it does to you. We have no oceans 
on each side of us. We are on a mainland of two 
continents, with Nations large and small all around 

, on every border. Many of them were historic foes, 
racial foes, of Russia under the Czars; most of them 
secm still suspicious and hostile. We are surrounded, 
here you are not. We have to think about and look 
alter the “key” points which might be used against us, 
on every side, lest we be encircled. 

lmerica: What you don’t realize is that everybody 
is surrounded and encircled, in this modern world. 
Oceans and ice-caps are no barriers nowadays. Dis- 
tances have shortened so that we are all at each 
other’s elbows. The United States has neighbors, 
north and south of us; but we don’t try to inject our 
political parties or our philosophies into the control 
of their governments. We get along with them and 
live in peace, and don’t interefere with their ways of 
life. You in Europe and Asia, too, are in our yards 
now; every Nation is encircled by every other. 
U.S.S8.R.: Oh, we are learning all that. We don’t 
mean physical encirclement so much as we mean be- , 
ing put by ourselves in the family of Nations, sur- 
rounded by countries who vote against us and work 
against us, in The United Nations and everywhere 
we put in an appearance. We seem rarely, if ever, to 
get the votes of any country which we do not domi- 
nate and control. You know that; there is our real 
worry. Why do you all “gang up on us”, as your 
phrase is? 

Imerica: Well, I shall tell you something, right out 
of the book of our brand of democracy. If any of us 
in this country find that on any issue we are contin- 
ually outvoted by our associates or fellow-citizens 
after open discussion, we just naturally ask ourselves: 
“What is wrong with us and our position?” If the 
najority of votes is habitually against our position, 
we don’t conclude that everybody is out of step but 
us. We instinctively try to find out what is wrong 
with us, our stand or our tactics, so as to line up in 
and with a majority combination. The lesson of real 
democracy is that a majority decides and the minority 
accepts the result unless basic rights under our Con- 
stitution and laws are involved. 

U’. S$. §.R.: So you think we “encircle” ourselves in a 
political sense by taking attitudes which only govern- 
ments which we dominate will vote to sustain? 

Imerica: You are getting the idea, all right. So I 
shall tell you something else, which comes right out 
of the primer of democracy. Voting majorities, big 


people or big Nations, don’t much need law or Courts. 
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Minorities, little people, misunderstood people, do 
need both. If you have the votes, you can get along 
without much trouble, at the political level. Your 
Communist party cannot get the upper hand in 
enough countries to give you a voting majority; you 
will lose “satellites” faster than you can win them to 
your side. Why do you think the small countries in 
The United Nations have always been so much 
stronger than the big Powers in urging international 
law and the World Court? Because they want to 
build something solid for their own protection, that 
does not depend on arsenals and armies, ships and 
planes, or even voting majorities. If the leaders of 
American policy found themselves habitually out- 
voted by other countries at the political level, they 
would begin to pound the table in favor of having 
disputes decided impartially and according to law, by 
the World Court. Our people just naturally favor 
that, anyway, because that is the way we live and get 
along in our Union of States. 

U.S. 8. R.: But we in Russia have a Federal Union, 

too—the Union of Soviet Republics 

America: Yes, but you seem to be worrying about 

your borders, just the same, even though you have 

seized political and economic control of a lot of 
countries which were independent. We don’t have to 
worry about any of our border States or our neigh- 
bors. Our Federal Union grew naturally, and was 
not forced. Our States do not feel that they are in 
any danger when they find themselves in a minority; 
any one State has as much rights as the largest or the 
majority, under our Constitution and in the Courts. 

If you keep or find yourselves continually in a minority 

in the family of Nations, you may need more than 

anyone else a stronger government of world affairs 
through established law and an impartial Court to 
apply it fearlessly. There is no better protection for 

a minority, of one or a few. 

U.S.8.R.: That sounds friendly. What do you think 

we should do about it? 

America: Ill “take my hair down”, too: If you are 

really concerned about always being in a minority, 

you better think over the idea of going along with the 
majority sometimes after you have stated your views, 
and you might well see how you can develop inter- 
national law and strengthen the World Court, so that 
majorities in the Security Council and the General 

Assembly cannot keep on voting you down. Brother, 

you need the rule of law and the protection of the 

World Court. 

P.S. and N.B.: Just as the writing of the foregoing 
was finished during the noon hour of May 16, a mighty 
squadron of more than 100 B-29 Supertorts—a formation 
three miles long and more than half as wide—roared 
over and around the towers of New York. The ships had 
left distant parts of America that morning—Fort Worth, 
Texas; Rapid City, South Dakota; Tucson, Arizona; 
Salina, Kansas; Tampa, Florida; Roswell, New Mexico, 
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and others. Despite severely unfavorable weather, near- 
ly all of the planes scheduled to take part met at ren- 
dezvous at Cape May, New Jersey, far from the metrop- 
olis, and were “on the target” on time. The armada 
brought no bombs—they could have carried 1300 tons, 
and any one of them could have dropped an atomic 
bomb such as leveled Hiroshima and Nagasaki. All this 
was grim warning that the above dialogue has reality 
and common sense, because all Nations and all peoples 
are today “encircled’’ and mankind’s most insistent 
quest must be for the ways of assuring peace and justice 
under law. 


aGiving Our Younger Lawyers Their Chance 


Before a sub-committee of the Senate on May 9, a young 
member of the Boston Bar, lately a Navy Lieutenant in 
active duty on the seven seas, gave a vivid and factual 
picture of the difficulties which beset our young men 
who were admitted to the Bar at about the time they 
entered the Armed Forces or who now are coming out 
of the law schools. His statement (see pages 535-36 of 
this issue) was made in support of the Association’s bill 
to end the discrimination against young lawyers in the 
matter of Veterans’ Administration allowances for “on- 
the-job training” after admission; but we hope that 
our members will read it because of its relationship 
also to problems which the older men in every law firm 
and law office should think about and do all they can 
to help to solve. 

The future of our profession, and perhaps of our 
country and its institutions, will depend in large part 
on these lawyer-veterans and their ability to re-establish 
themselves solidly as self-respecting members of an 
independent and public-minded profession. These young 
men have undergone great travail—strain and tension 
in combat forces, concern for their wives and children 
in most instances, hardships as to housing conditions 
and living costs, difficulties in compieting their legal edu- 
cation and starting out in law with families dependent 
on them, consumption of their meager capital mean- 
while, uncertainties and anxieties as to their ability to 
find a place to start with a chance for self-support. 
Older members of the Bar cannot safely hold back from 
taking account of these conditions and from doing what 
they can to help younger lawyers surmount their un- 
precedented obstacles. 

A larger number of young men and women are com- 
ing from the law schools in the next year or two, to seek 
places in law offices which have hardly readjusted them- 
selves to the return of their partners and associates who 
were in uniform. Much depends on the ability of the 
profession to find places for these newcomers, nearly all 
of whom were in the Armed Forces and so are making 
their start three to five years beyond the usual age of 
beginners. From all reports, these men have unusual 
maturity, powers of concentration, developed “drive”, 
and an almost frantic eagerness to get started in their 
chosen profession. The conditions as to living costs, 
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housing scarcity, and starting pay, impose on them 
severe handicaps. 

The law schools and their alumni are in most jp. 
stances rallying to do what they can toward meeting 
the needs, They are active in placement for their grad- 
uates. Members of the faculty or staff “barnstorm” the 
country, looking for openings; local law-alumni asso. 
ciations set up placement committees; meetings are held 
with the “hiring-partners” of local firms. These things 
help some newcomers, but not nearly all. 


One strong feeling that seems to emerge from these 
groups is that many more men ought to locate in 
smaller cities and towns, where real opportunities can 
still be found. Save under exceptional circumstances of 
strong local backing, the man who goes directly from 
law school into an attempt to establish an independent 
practice for himself takes great risk under present con- 
ditions. His lack of practical experience bogs him down; 
he cannot get it before his money runs out. If he could 
be trained awhile in a Legal Service office, become 
acquainted in and with his chosen community, and then 
hang out his shingle, his chances of success would be 
improved. As things stand, the newcomer usually gets 
a more varied experience, and gets it sooner, if he 
associates himself with one or more lawyers with a 
going office and business, in a small city or large town. 
But even there the financial and housing problems 
make the going hard. 

The problems of the law offices and the applicants 
do not lend themselves to easy or uniform solution. 
Starting-pay could be advanced to a point where only 
the largest and most prosperous offices could afford to 
take on newcomers. Many of these young men have.had 
to live and work, during law school, under conditions 
which denied them high marks in their classes; and this 
lack of high standing, for reasons hardly their fault, tends 
to exclude them from offices which customarily take on 
only A-men and “law review” men. Law school rankings 
have far less than their usual significance, in the extent 
to which they reflect aptitude for effective work in 
the law. 

The standards and practices as to starting-pay are 
factors to which the law firms and law offices in every 
city and community should give thought and attention, 
because the future of the profession as well as just 
treatment of these young men who served their country 
may depend on it. Our newcomers are challenged by 
the strange comparisons in earning-power, under our 
disordered economy. The young man in law school 
finds that the garbage man who comes to the back door 
of his Quonset hut gets $65 or $70 a week. The sub- 
standard tailor who presses or alters his well-worn suits 
is paid $75 a week or more; a good tailor gets $100 a 
week up, for a short work-week. 

A plumber or electrician gets $2.00 an hour or moré 
for forty hours a week—$3.00 an hour or more for over- 
time work. The man who mows lawns in the summer 
and shovels snow in the winter gets $7.00 or $8.00 a day. 
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The “help-wanted ads” in local newspapers tell a 
revealing story—‘‘Porters, $47; handymen, $47; dishwash- 
ers, $35; elevator operators, $50”, and the like. Un- 

led laborers often get hiring-in pay considerably 

that offered to graduates of colleges and law 
schools, in many offices and communities. The above 
fizures may be higher than prevail in some communities, 
perhaps lower than in others; the disparities through 
comparisons are rarely less. 

[his is not to underrate the place or the pay of the 
skilled artisan or the unskilled laborer in our complex 
conomy. Living costs have created hardships and prob- 
lems for all of them; through their labor organizations 
they have won wage increases which have spiraled prices 
ind living costs upwards, and so have made their in- 
creases amount to less in real wages, along with creating 
severe hardships for newcomers in the professions. 

Ours is an individualistic profession. There is no 
collective bargaining by or for the graduates of law 
schools. Local Bar Associations might well talk about 
the emergency. Beyond that, each law firm and each 
community of law offices will have to figure out what 
they can and should fairly do. What does it cost the 
voung lawyer-veteran and his family to live decently in 
your community, at present rents and prices—live in 

self-respecting way you would want him to live? 
What better investment could the older lawyers make 
in the future of our profession and our country, than 
by giving up, if need be, a part of their own earnings 
in order to enable these young men and their families to 
live as members of our profession should? 

We have stated the problems, because these young 
men will soon be in our places, with the future of our 
profession in their keeping; and we want to see them 
placed, stabilized and happy, in their work for the 
profession and the public, at the earliest possible time. 


= Why Lawyers Seek Competent and 
Impartial Judges 


Revealing testimony was volunteered last month by 
Harold L, Ickes, formerly the Secretary of the Interior, 
before a Sub-Committee of the Senate Committee on 
the Judiciary. The nomination of Former Representa- 
tive Jed Johnson, of Oklahoma, for a federal judgeship, 
was under consideration. Mr. Ickes’ statements may 
not be discreditable to Mr. Johnson, but they certainly 
point the need for independent, outspoken scrutiny of 
judicial appointments ‘and the reasons for which they 
are made. 

Back in 1945, according to Mr. Ickes, he found that 
Mr. Johnson, as a member of the then majority party 
and the House Committee on Appropriations, was slash- 
ng deeply the appropriations for the Department of 

Interior. Mr. Ickes says h2 believed that Johnson 
was doing this because of dislike for what the Depart- 
ment was doing and because he wanted to coerce Mr. 
Ickes to do his bidding. In any event, Mr. Ickes decided 


14 


Editorials 


to put an end to this cutting of his appropriations. 

So this member of the Cabinet went to President 
Roosevelt, he says, and told him the story. His version 
is that he told The President that Johnson was unfit 
to be a federal judge, but he nevertheless accomplished 
Johnson’s appointment. The latter did not take kindly 
to this scheme to get him out of Congress. It is reported 
that Mr. Truman, after he became President, urged 
Johnson to stay in the House. In any event Johnson 
declined the appointment. 

Last fall the voters in the Oklahoma district retired 
Johnson to private life. President Truman has nomi- 
nated him for a federal judgeship. Mr. Ickes, recast 
in the role of private citizen and member of the Bar, 
opposed Johnson’s confirmation this time. 

The Director of the Administrative Office of the 
Federal Courts has reported that the volume of litiga- 
tion in the Courts is declining and that he could not 
suggest an adequate explanation. Full study of the 
reasons why private litigants, in suits involving Govern- 
ment or among themselves, accept settlements which 
they deem to be unwarranted by the law and the facts, 
rather than risk the uncertainties of litigation, might 
show some of the conditions that have led to decrease 
in the number of cases tried. Possibly Mr. Ickes’ disclo- 
sures, in conjunction with his previous statements as to 
other federal judges appointed and confirmed while 
he was in Cabinet (see 32 A.B.A.J. 762), throw some 
light on those conditions. 





From a Member of Our 


Editorial = anvisory BOARD 











= The Young Lawyer’s Outlook 


The newcomer from law school enters the practice of law 

in the average community with a three-fold ambition: 
To grow and advance in his chosen profession so that 
he will have clients, work, and recognition that will 
be satisfying and remunerative; 
To make enough money, after expenses and taxes, 
to build or buy a home, support a wife and family, 
and establish a position of independence and reason- 
able security; and 
To be useful to his clients and in his community, to 
be well thought of in his home town, and to be of 
some real public service in local affairs, in politics and 
possibly public office, and in the activities of the or- 
ganizations of his profession. 


Each month a member of the Journal's Advisory Board is 





asked to contribute an editorial signed by him. In this way we 
hope to be able to reflect the many facets of opinion, and the 
active interests, of lawyers, judges, and teachers of law, in all 
parts of the United States. The views expressed by each con- 
tributor are his own, and are not necessarily those of the Ad- 
visory Board or the Board of Editors. 
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The first and third of these moderate ambitions, and 
sometimes the second, may begin to “fold” when he 
finds, from his groping through the woods of experience, 
that in order to accomplish any of them he must con- 
form his practice so as to cope and compete with such 
things as 

Lawyers who cut their fees a little under those 

charged by others, and do so in order to get business, 

particularly matters easily handled; 

Lawyers who criticize each other and the Courts in 

order to obtain business, to appear superior in the 

eyes of their clients, and at times to cover up their 
own mistakes in off-hand advice; 

Lawyers who affect a disdain for Canons of Ethics, 

for the standards of conduct and fair play urged by 

the Bar Associations, and in fact for the existence 
and the work of Bar Associations, as though these 
were handicaps on effective work for clients; 

Lawyers (particularly older ones) who in bursts of 

self-gratulation give away enough free advice to make 

a reasonable living for themselves or for younger 

men, thus leading the public to expect gratuitous 

advice and to criticize lawyers who charge reasonably 
for their services; 

Lawyers who hand legal business over to “lay special- 

ists” (often to incur favor, or through jealousy of 

other lawyers, who could do the same work better); 

Lawyers who still think that mature young men who 

come late from law schools after serving their country 

should be held down to meager pittances of pay, be- 
low what is paid for menial tasks of common labor or 
slight skills; 

Lawyers who resort to dubious means to get and 

retain clients, particularly those who are wealthy or 

may be influential; 

Lawyers who are afraid to refrain from or to give up 

practices which they feel are improper, because they 

fear to offend or lose a client; and 

Lawyers who disregard (or consider negligible) any 

obligation on their part to their profession or the 

public, generally because “it has never helped them 
make a living”’. 

If the Survey of the Legal Profession gets down to 
brass tacks, it will show that these things are grim reali- 
ties confronting a young lawyer, far more than you 
who sit in law schools or high in “ivory towers” have 
any idea. If you get and find the facts, will you face 
them and do something about them? 

Such obstacles can be overcome only through organ- 
ized efforts. No city or community is so small that one 
young lawyer can do it on his own. An aggressive pro- 
gram of “public relations” on State-wide scales under 
American Bar Association leadership is the only way 
through. Experience is showing that the younger men 
want that. Soon they may insist on it. 

The “Post-War Plan for the Suppression of Unau- 
thorized Practice of Law”, put out by our Association’s 
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Committee, is something we can get behind. But th 
job takes more than a plan and a National leadership 

We shall have to learn from each other and get cow 
age and “know-how”. The State Bar of Texas is asking 
that a special committee be appointed in each local 
Bar Association, whose duty it shall be to keep its mem 
bers advised of the progress and experience of other 
Bar Associations and to establish facilities for the ex 
change of ideas and experience. As one who has worked 
in a small local Bar Association, I know that it takes 
more than we have within ourselves. “Public informa 
tion” programs lead to a lot of inquiries. Clients and 
other laymen are ready to help us, if we can be sure of 
what to tell them. 

Leaders of our national Association should realize 
that our profession is not made up only of large-city 
offices. Our future depends no less on the lawyers in 
small cities and towns. Our Association needs to find 
out what makes these men feel anxious and insecure 
Then there will be a great opportunity for you to help 
us, so that we can do more for our whole profession and 
our country. 

EDWIN LUECKE 


Wichita Falls, Texas 





a 
Editor to Readers 








® One of the chief obstacles to the JOURNAL’s full ac 
complishment of what it should do for the profession 
and the public is that the reading of it is limited so 
largely to members of our Association. Our list of non 
member subscribers is growing, but it is a small fraction 
of what it should be. The JouRNAL ought of course to 
be received regularly by every law library and every 
local Bar Association library, in any part of the United 
States. In aid of our Association’s purposes, the JOUuR- 
NAL should be in every courthouse, federal and State, 
that has a library. It should be on the tables of the 
reading-room of every law school, university, college, 
preparatory and high school, and every public library, 
throughout the United States. Files of the JOURNAI 
ought to be available for reference in every one of the 
above-mentioned libraries, which contain plenty of 
magazines that are hostile to our objectives. 

This is something on which our individual readers 
can help where we cannot. If YOU find that the Jour- 
NAL is not in a library in your community and YOU feel 
that some of its contents ought to be available to non- 
lawyers, YOU may be able to bring that about. No one 
can tell when a young man or woman interested in the 
problems of his or her country will pick up and read a 
copy of the JourNat if he or she sees one, and thereby 
get a sound “slant” on some vital issue. Young men 
who are considering the law as a profession may get 
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thing of the background and objectives of our 
ciation. Material for public discussion and forum 
debates will be furnished to non-lawyers. A better im- 
pression of the profession may be created if its JOURNAI 
i kept within the sight and reach of casual readers in 
yur town. We cannot urge or ask each of you to take 
time and effort to check whether the JOURNAL is in 
the libraries that ought to have it, in your commu- 
y, and then see to it that the lack is supplied. But 
lo point to an opportunity for you to do something 

h may count in unexpected ways. 

. ° ° 

Rarely have we been able to publish in the same issue 
two as authentic statements of the difficulties and the 
point of view of the younger lawyers as are contained in 
the contributed editorial by Edwin Luecke, of Texas 
ind our Advisory Board, and Lieutenant Thomas D. 
Burns, U.S.N.R., of Boston. In the city of Wichita 
Falls, which has a population of less than 50,000, Luecke 
is the partner of a senior lawyer who is a tower of 
strength in his community and the Texas State Bar, and 
Luecke has done effective work that has kept him close 
to the problems and the obstacles of the younger law- 
vers. Some of his expressed views will challenge precon- 
ceptions of older lawyers in large law offices. And Lieu- 
tenant Burns certainly “did a job” for the Association 
and the lawyer-veterans, before the Senate Committee. 
In so doing 


>»? 


picture of the conditions which confront the young 


he gave from his personal experience a vivid 


lawyer-veteran as he tries to make a start in his chosen 
profession. The Council and Director of the Survey of 
the Contemporary Legal Profession, and senior members 
of the Bar generally, ought to read what Messrs. Luecke 
and Burns have said so well. 

° ° ‘ 

Che Christian Sctence Monitor devoted the front page 
of the second section of its issue of April 23 to an expo- 
sition of the work and objectives of the American Ban 
\ssociation, under the heading: “ ‘For the Good of the 
Public’: 


is a photograph of President Rix and one of the Board 


sar Association Spurs Social Reform.” There 


of Governors in session; also, a new “organization chart” 
of our Association’s structure—we had never seen one 
formalized before. Emphasis is placed on our Associa- 
tion’s pleas for non-partisan support of The United 
Nations and the foreign policy of the United States. 
In that connection, the JOURNAL’s April editorial (page 
52), the reports of the Committee for Peace and Law 
hrough United Nations, and various Resolutions 
idopted by the House of Delegates, are quoted at 
length. The thesis of the main article is that our Asso- 
ciation’s slogan has become “pro bono publico” and 
that under, and perhaps by virtue of, its representative 
rganization through the House of Delegates, ou 
\ssociation has “‘moved out of «he purely legalistic field” 
lito active, expert work in the public interest in many 
fields. The staff writers for the Monitor were able to put 
heir primary emphasis on what the Association has 
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done and is doing, not on what “publicity men” in its 
employ say about it. It is still more significant, of 
course, that it has come to pass that so favorable a de- 
scription of our Association could be so objectively and 
truthfully written and given Nation-wide circulation 
through so independent a channel. 

° ° ° 

Our friend Julius J. Wuerthner, State Delegate from 
Montana, writes to say that he attended the highly 
successful Regional Meeting in Omaha and that Mon 
tana was thus represented, although this was not shown 
in the summary which we published from the registra- 
tion list (March issue, page 252). Mr. Wuerthner adds a 
“plug” for the “‘fine, instructive and highly profitable” 
articles in the JouRNAL. “I have just written a lawyer 
friend of mine in Colorado,” he says, “who resented the 
increase in our annual dues, and told him that the in 
creased value of the JOURNAL to every practising lawyer 
is well worth the annual dues that he pays.” 

The April number of the British J»dustrial Law Re 
view (Vol. 1—No. 11) reprints in full, with gracious 
acknowledgment to the JouRNAL, the 1946 winning Ross 
Prize Essay by Eugene C. Gerhart, of Binghamton, 
New York, on “Labor Disputes: Their Settlement by 
Judicial Process”, which is essentially the subject of 
Merritt A. Vickery’s article on “Labor Courts”, else 
where in this issue. Mr. Gerhart, of our Board of Edi- 
tors, has accepted an invitation to be one of the “for- 
of the Industrial Law Review. 
It may well be that, in course of time, the law of labor 


eign correspondents” 
relations and industry in America will be sufficiently 
removed from the areas of politics and administrative 
discretion to warrant the founding here of a similarly 
scientific and unbiased law review in the particular field. 
° ° ° 

Readers who wish to take cognizance of the equable 
spirit in which informed debate as to controversial 
questions of law and governmental policy may be car- 
ried on in our columns may examine in this issue Paul 
Weiden’s “reply” to Warren W. Grimes’ article on 
“The Proclaimed List of Blocked Nationals” in ow 
\pril number (page 350), and also Mr. Grimes’ ‘com 
ment” on Mr. Weiden’s discussion. Both lawyers devote 
themselves to the constructive and remedial side of then 
subject. We feel that Messrs. Grimes and Weiden, by 
their enlightening presentations through the JOURNAL, 
have rendered a substantial service to the public as well 
as to the profession. Our policy of publishing, within 
the limits of our space, both sides of controversial legal 
issues, has yielded results. 

° ° ° 

We take our readers and our contributors into ou1 
confidence: During the past two or three months, the 
Journac has received a great number of proffered ar- 
ticles on a great variety of interesting and worth-while 
legal subjects. A surprising percentage of these have 
been well worth publishing; the aggregate is far beyond 
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what we can publish, in our limited space, at any time 
we can now forecast. It has become evident that, in 
response to our suggestions, the rank-and-file of lawyers, 
judges, law teachers, and publicists, are impelled to 
write and submit articles, to an extent unprecedented in 
the history of the JouRNAL. We attribute this in con- 
siderable part to the undoubted vitalizing of the Asso- 
ciation’s many-sided work and to the grave concern 
which thoughtful lawyers feel as to many things which 
are taking place in our country and in the world. The 
ability to think and write acceptably is shown not to be 
limited at all to lawyers in large cities or specialized 
fields, or to teachers in the best-known schools. These 
welcome manifestations have put upon your Board of 
Fditors severe and continuing tasks of selection and of 
the timing of the publication of particular articles. 
Omitted from this issue are at least ten articles which 
on May | seemed likely to be in our present contents. 
Material which seemed more urgent in point of time 
came in, to require that accepted contributions be held 
over. Lately, the congestion of submitted articles has 
become so great that, within the limits of the time 
which practising lawyers could make available, the ex- 
amination and appraisal of the contributions physically 
could not be brought to the point where the authors 
could be advised as to their acceptance or regrettable 
exclusion. 

All this is not to discourage anyone from thinking and 
writing for us. It may help to explain whatever delays 
may have caused impatience. 

a 

The bringing together of the facts and trends as to 
“The First Year of United Nations Legislation”, by 
Louis B. Sohn in our new department on The Develop- 
ment of International Law (April issue, page 381), has 
evoked much favorable comment, because it pioneered 
a constructive study which may achieve an importance 
comparable with Judge Manley O. Hudson’s annual 
article on developments respecting the World Court, 
in the Journal of the American Society of International 
Law. We shall hope that Mr. Sohn’s review of United 
Nations Legislation will be a yearly feature. Law- 
yers and the public may best become aware that world 
legislation is taking place and that international and 
world law is developing from it. The 1947 Ross Essay 
Prize, to be awarded this month, will discuss improve 
ment of the methods of international legislation. Ou 
July or August issues will publish the winning essay. 

. Be -a 

There is something intriguing in the idea to which 
General Eisenhower has resorted, in order to obtain 
the results of bold, untrammeled thinking as to the 
changed aspects of warfare in the atomic age. He has 
detailed and detached a group of his ablest young 
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officers, to spend all their time in thinking and looking 
ahead, and he has given them special instructions not 
to listen to or heed anything that is said by any of their 
superiors or elders. Their uncharted adventure is to be 
among possibilities, not the “practicalities” already 
crystallized through organizational channels. General 
Eisenhower is said to feel that this is the only way “not 
to blind ourselves” as to what may be ahead as to the 
methods of modern warfare. 

His intrepid idea is one which could be used to 
advantage in other areas of human perplexity in these 
troubled times—perhaps even in the work of Bar As- 
sociations. Possibly in the setting-up of the Survey of 
the Legal Profession, for example, there might be a 
place for a group of active-minded young lawyers who 
were commissioned only to think and question and 
look ahead—to form and give their own impressions as 
to the state of our profession and the wise steps for its 
future, without being bound by anything said or done 
by their seniors or formally “resolved” by Bar Associa- 
tions. The young men in the law schools seem to be 
doing a lot of independent and provocative thinking, as 
to the state of the profession and the American economy 
into which they will soon emerge. At least, the product 
of the unfettered cerebrations of so free a group of 
younger lawyers would give a significant check on the 
conclusions arrived at through conventional channels 

Probably a fair comment on the stage through which 
our own Association has been passing for several years 
is that great energy and earnestness have been devoted 
to devising and launching new and needed activities, 
but less thought has been given to long-range planning, 
appraisal, sorting out of what can best be done, integra- 
tion of what is being done. Some of our projects had 
impromptu origins; most of our work seems “grooved” 
by unquestioned habits of thought and action. Sooner 
or later, there may be a need and place for thinking 
and looking ahead, for the deliberative development of 
plan and scope, and for the re-forming of lines, to the 
end that our Association and profession may best serve 
our country. 

ee et 8 

The cover portrait and sketch of Kimbrough Stone, 
beloved Senior Circuit Judge of the Eighth Circuit, fit- 
tingly appeared as a tribute to him in the month in 
which he made known his intention to retire from active 
judicial work. Before a meeting of the Kansas Bar As- 
sociation, when he was introduced by Mr. Justice Rut- 
ledge of the Supreme Court, Judge Stone responded: “I 
have just been a day-to-day plodder, so that I might be 
ready for the job to be done tomorrow. In all walks of 
life, the plodders push civilization up the grade, a little 
more.” Word of the retirement of this typical American 
jurist is received with deep regret by members of the 
profession he has served and cherished. 
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Mercer University Law School Becomes 


The Walter F. George School of Law 


# }{cart-warming and most appropri- 
xercises took place at Macon, 
via, on April 17, when Mercer 

formally changed the 

name of its Law School to The Wal- 
er k. George School of Law, to honor 
its distinguished alumnus, the State 


University 


of Georgia’s foremost jurist and states- 


uan. Headed by Chief Justice Fred 
M. Vinson of the Supreme Court of 
the United States, what is said to 
liave been the largest and most not- 


able gathering of judges in the history 


| Georgia had come together to join 
in tribute to Senator George. 
| he Mercer University Law School 
was founded in 1873. Its alumni have 
ncluded many of the leading lawyers 
id judges of Georgia and the South- 
cast. Dr. Spright Dowell, President 
{ the University, conducted the ex- 
rcises. Judge Cecil A. Baldwin of the 
City Court of Macon presented Dean 
D. M. Field of the Law School, who 
yave its history. Judge T. Hoyt Davis, 
the United States District Court 
xr Middle Georgia, read the Resolu- 
tions for the change in name. These 
ire printed below. 


Chief Justice Vinson Pays 
Tribute to George 
Chief Justice Vinson was introduced 
'y Presiding Justice William H. 
Duckworth, of the Georgia Supreme 
Court, in the absence of Chief Jus- 
tice W. Frank Jenkins. 
In his address Chief Justice Vinson 
‘id that he had been a close personal 
nd of Georgia’s senior Senator for 
irly twenty-five years, and that “‘in 
noring Walter F. George, we honor 
urselves.” 
He expressed the opinion that Sen- 


ator George has risen to the top in 
statesmanship, an accomplishment 
“which doesn’t happen by accident, 
but only after passing the test of 
time”. He declared that the greatest 
attribute of the Courts of the land 
is to be, like Senator George, unafraid 
to act or take a position. 

“Your Senator has passed this test,” 
the speaker said, “‘and is unassailable 
in his position.” 

Declaring that the Law School will 
be a “living memorial to a great son,” 
he said that the future depends on 
Mercer’s production of leaders such 
as Senator George. He added that the 
ceremonies were “really a re-dedica- 
tion of an institution which has been 
great, but will be greater.” 

Great as Mercer’s Law School has 
been in the past,” the Chief Justice 
concluded, “it will be greater in the 
future for having been given the 
name of Walter George. Her students 
cannot help but be inspired by the 
name.” 

The admiration and high esteem 
in which Senator George has long 
been held by the lawyers of America, 
because of his independent course 
and his patriotic statesmanship that 
rises above party lines, have been at- 
tested by the dedication of the Octo- 
ber, 1946 issue of the JOURNAL to 
him, with a cover portrait and sketch 
of his career (32 A.B.A.J. 653). He 
was there shown to be a judicial states- 
man of outstanding qualifications, 
worthy of elevation to the highest 
Court of the land, but evidently kept 
from consideration for it because of 
his independence and courage and 
his own high sense of duty in his 
present post. 


WALTER F. GEORGE 


Senator George Asks the 
Independence of the Judiciary 


In his brief response Senator George 
said that he was “especially moved 
to have my name linked with that 
of Mercer University”. He 
mended Justice Vinson for his efforts 
to bring unity into the Nation’s high- 
est tribunal, and said that the “or- 
ganism of the law of the state is noth- 
ing less than the soul of the state.” 
In conclusion he declared that “so 
long as the judicial branch of our 
government is separate from the ex- 


com- 


ecutive and legislative, the inalien- 
able rights of the people will remain 
inviolate.” He added that his one 
prayer for the School of Law which 
will bear his name is that “through 
its portals will pass great lovers of 
truth and great leaders of men.” 
Among those present were former 
Congressman Hatton W. Sumners, of 
Texas; Congressman Eugene Cox, of 
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The Lanham Trade-Mark Act 


Camilla, Georgia; Fred Morrison, of 
the District of Columbia Bar; Joseph 
A. McClain, of St. 
Dean of the Mercer Law School, now 


Louis, forme1 


Chairman of our Association’s Sec- 
tion of Legal Education and Admis- 
sions to the Bar. 


The University’s Resolutions 
in Tribute to Senator George 


The Resolutions adopted by the 
Board of 
to effectuate the change of name of 


Trustees of the University 


the Law School were as follows: 


With due regard for those basic 
principles of freedom and human wel 
fare upon which our Government is 
founded; and 

Bearing in mind the priority and 
purpose of the church-related college 
of liberal arts in the field of higher 
education for the discovery and train 
ing of leaders in the ministry, educa- 
tion, medicine, business and law; and 


16 


Miss Daphne Robert 


® Miss Daphne Robert, member of 





the House of Delegates and the Sec- 
Trade-mark and 
Copyright Law, author of The New 
Trade-Mark 


page 259 of our March issue), repre- 


tion of Patent, 


Manual (reviewed at 
sentative of the Section and our As- 
sociation during the efforts to per- 
the Lanham Trade- 
Mark Act of 1946, does not agree in 


fect and enact 


several respects with the admonitory 
statement published in the Chicago 
Bar Association’s Record tor April 
and quoted in major part in ou 
May 178). 
ment had been issued by that Asso- 


issue (page This state- 


ciation’s Committee on the law of 
the subject. 
Because the Act will go into ef- 


fect in July and its requirements are 
therefore of active interest to many 
lawyers and their clients, Miss Rob- 
ert has prepared, at the request of 
the JouRNAL, the following. state- 
ment of her afhrmative view as to 
the requirement of the Act, so that 
our members can have the assistance 
of both the Chicago statement and 
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In recognition of the importance of 
legal education as a profession and 
the influence of the lawyer in individ 
ual and public relations in all the 
areas of our civic, political, industrial 
and social life; and 

With pardonable pride in the record 
of achievement of Mercer-trained law- 
yers and the eminently useful places of 
service they are filling today and in 
keeping with the ever compelling need 
of competent counselors and statesmen 
to meet the requirements of our ad 
vancing civilization: 
the Board 
of Trustees of Mercer University that: 

The Law School of Mercer Univer 
sity, housed in the Ryals Law Build 


It is hereby resolved by 


ing, be and the same is hereby named 
and hereafter shall be known as THE 
WALTER F. GEORGE SCHOOL OF 
LAW in honor of that distinguished 
alumnus of the college and of the Law 
School, the Senior Senator of Georgia 
in the Congress of the United States, 
a statesman who personifies those su 
perior qualities and qualifications that 


Miss Robert’s views in forming theit 
own opinions and deciding on the 
advice they will give to their clients: 

Whenever any new law of consid- 
erable proportions is enacted, there 
necessarily follows a period of un 
certainty during transition from the 
old law to the new, and differences 
of opinion are bound to arise. Pas- 
sage of the Lanham Trade-Mark Act 
of 1946 (Public Law 489; 79th Con- 
gress; Chapter 540) is no exception. 

For more than eight years the Sec- 
Patent, “Trade-Mark 
Copyright Law of our Association, 
Bar 


trade associations, 


tion of and 


together with numerous other 
Associations and 
gave concentrated study to the pro 
posed legislation; and the action of 
our Association approving it aided 
materially in the passage of the Act. 
With the exception of four amend- 
ments inserted by the Congressional 
Act as 
passed was substantially the same as 


Conference Committee, the 
the Association had approved. Con- 
cern over the effect of some of its 
provisions is now being expressed, 


are in full accord with the high aims 
and ideals of Mercer University. 


An Honorary Degree Bestowed 
on Chief Justice Vinson 


An event not announced in the pro 
gram, and so a surprise to the Chief 
Justice of the United States, was the 
award to him of the honorary degree 
of LL. D. as follows: 

FREDERICK MoOorE VINSON 

Citizen, executive, statesman, jurist, 

honored and esteemed throughout the 

nation; 

Versed in the science and art of 
public affairs, public service, 
relations and public welfare; 

Member olf 


public 


Congress, Secretary of 
the Treasury, Chief 
United States; 

I confer on you the degree, Doctor 


Justice of the 


of Laws, for Mercer University. 

he Chief Justice was presented 
for the degree by Judge R. C. Bell 
of the Georgia Supreme Court. 


Disagrees as to the Lanham Trade-Mark Act 


notably by the Committee on Patent, 
Copyright and Trade-mark Law of 
the Chicago Bar Association. - (33 
\.B.A.]. 478; May, 1947) In 
of the complexity of the Act itself, 


view 
complete agreement regarding its 
effect can hardly be expected. And 
this is especially true when the Act 
has not yet become effective. Some 
of the expressed fears may therefore 
be allayed if we examine briefly what 
the Act does and what it does not 
attempt to do. 

the Act is 
found in Section 45. It is to regulate 


The stated intent of 
commerce within the control of Con- 
gress by making actionable the de- 
ceptive and misleading use of marks 
in.such commerce; to protect regis- 
tered marks used in such commerce 
from interference by State or terri- 
torial legislation; to protect persons 
engaged in such commerce against 
unfair competition; to prevent fraud 
and deception in such commerce by 
the use of reproductions, copies, 
counterfeits and colorable imitations 
of registered marks; and to provide 
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and remedies stipulated by 


ireatics and conventions respecting 
trademarks, trade names and unfair 
entered 


ition into by the 


United States and foreign countries. 


Objectives of the 

Lanham Act 

It was the purpose of the new law 
io provide an incentive to register by 


egal benefits and advantages 
regiswations which will promote 
iirmative action on the part of 
rs of marks to obtain its bene- 

s and advantages. Failure to pro- 
vide such an incentive in the past has 
eulted in an incomplete and en- 
tirely inadequate public record of 
narks, permanent insecurity of own- 


rs of marks in their rights, and an 


ntolerable state of affairs where 


valid marks could be used and not 
vistered while invalid marks which 
ould not be protected remained on 
the register. In providing such legal 
benefits and advantages, however, 
the Lanham Act makes no attempt 
to substitute registration for use; and 
inder its terms, rights may be ac- 
quired only through use. Registration 
smerely a recognition of the right to 
se; and in the absence of continuous 


ise or excusable non-use even after 
registration, the right may be lost. 

lhe owner of a mark registered 
inder the Act is entitled to protec- 
tion prescribed in the Act, and this 
protection is considerably greater 
that to is entitled 
if his mark is not registered. This is 


than which he 
not to say that the owner of an un- 
egistered mark loses any of his rights 
it he fails to register, but those rights 
are circumscribed by the common 
of the States in which his use 
occurs. It is specifically provided that 
nothing in the Act shall adversely af- 
.cct the rights and the enforcement 


| 


| rights acquired in good faith prior 


to its effective date. Proof of the ex- 
istence of such rights may be made in 
exactly 


tl 


he old law. 


the same manner as under 


Status of Registrants 
Under the 1905 Act 

lt must be pointed out that regis- 
ants of marks under the 1905 Act 
need take no action at all other than 


renew at the proper time under 


the terms of the new Act. Failure to 


take afhrmative action will not mini- 
mize in any manner the protection 
to which such registrants are entitled 
today. On the contrary, many of the 
advantages of the Lanham Act ac- 
crue immediately to such registrants. 
For example, their registrations be- 
their 
claim of ownership; and the practi- 


come constructive notice of 
cal result of this notice provision is 
to give Nation-wide effect to their 
registrations. 

The effect of such registrations, as 
well as those registered on the princi- 
pal register of the new Act, is sub- 
stantially the same as that obtained 
by the recording of deeds in the case 
of real property. Such registrants are 
thus provided with a sense of security 
by having preserved for them the 
right to extend their markets at a 
later date, without fear of having 
had it usurped by a newcomer. 

Not only does the new Act pre- 
serve existing rights but it makes 
possible the registration of all marks 
which may lawfully be used. Under 
its terms, use of a mark commenced 
prior to the filing date of an appli- 
cation under the new Act is a lawful 
use. This eliminates the possibility 
of having a Court decide that more 
than one person has the right to use 
a given mark, and then have the Pat- 
ent Office refuse to register the mark 
to both persons even after the Court's 
determination. 


Loss of Rights 

to Registered Marks 

The clarifies the 
in which rights in registered marks 


new law manner 
may be lost. Perhaps the most im- 
portant of these clarifications deals 
with abandonment. Heretofore, the 
abandonment of a mark has been 
difficult of proof because it required 
evidence of a nature which would 
prove the registrant’s state of mind. 
‘Under the new Act a mark shall be 
deemed to be abandoned when its 
use has been discontinued with in- 
tent not to resume, and intent not 
to resume may be inferred by circum- 
stances. Non-use for two consecutive 
years will be prima facie abandon- 
ment, and the burden is then shifted 


to the registrant to prove his own 


The Lanham Trade-Mark Act 


state of mind. 

Another type of abandonment may 
be proved under the Act when any 
course of conduct of the registrant, 
including acts of omission as well as 
commission, causes the mark to lose 
its significance as an indication of 
origin. This means that no rights 
can be taken away from a registrant 
just because the public decides that 
it wants to use a mark to refer to a 
certain class of goods rather than to 
the registrant’s goods only, unless 
that action on the part of the public 
is traceable directly to the conduct 
of the registrant himself. The only 
exception to this is when a mark be- 
comes the common descriptive name 
of an article on which the patent has 
expired, and even then it is probable 
that the Courts will look to the con- 
duct of the registrant. Certainly in 
those cases where the Courts have in- 
validated marks on such articles, the 
records unmistakably show that the 
conduct of the registrant during the 
life of the patent was responsible for 
the loss of the trade-mark right. 


Affirmative and Negative Results 

of the New Act 

The Act does not substitute regis- 
tration for use as the basis for crea- 
tion of rights; it does not adversely 
affect rights acquired prior to the 
effective date of the Act; and it does 
not change the status of the owner 
of an unregistered mark, but leaves 
him exactly where he is today. On 
the other hand, the new Act does 
make possible the registration of all 
marks which may be lawfully used; 
it expands the protection afforded 
registrants of marks registered under 
the Act of 1905 as well as under its 
terms; it recognizes the direct rela- 
tionship between the right to use and 
the right to register; and it makes 
possible the building of a complete 
public record of marks in use. 

The real effect of many of its pro- 
visions must await final interpreta- 
tion by the Courts; but the provisions 
of the Act are such as unmistakably 
to make trade piracy more difficult 
and thereby to discourage it, and the 
alert trade-mark owner should want 
immediately to avail himself of its 


advantages. 
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Evernat LAWYER: A Legal 
Biography of Cicero. By Robert N. 
Wilkin. New York: The MacMillan 
Company. May 16, 1947. $3.00. Pages 
xvi, 264. 

There is no picture of the Roman 
world that can compare in vividness 
with that which we find in the ex- 
traordinary series of letters written 
by Marcus Tullius Cicero covering 
one of the most interesting periods 
of the world’s history. After the 
Roman Republic had defeated its 
only rival, Carthage, and had suc- 
ceeded in conquering the civilized 
world, there ensued a long succession 
of catastrophic events which finally 
brought to a close the career of the 
Republic and initiated that of the 
Empire. 

That Cicero should be one of the 
leading actors in the death agonies 
of the Republic; that he should have 
stood out especially as a great advo- 
cate, whose master arguments still 
form one of the elements of any classi- 
cal education, must ever be of pro- 
found interest to all men of the law. 

It is fortunate that Judge Robert 
N. Wilkin, Judge of the United 
States District Court for the Northern 
District of Ohio, a jurist of high cul- 
ture and wide interests, should have 
devoted himself to writing a book 
on Cicero as a lawyer. If he entitled 
it: Eternal Lawyer, it is because he 
found in the life of Cicero an em- 
bodiment of those principles by 
which the footsteps of lawyers should 
ever be guided. 

In the long and merciless struggle 
between Marius and Sulla, and in the 
ensuing anarchy throughout the 
Roman world, ancient Roman insti- 





Editor's Note: Judge Wilkins’ book is discussed 
also in an editorial on page 582. 
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tutions were shaken to their founda- 
tion. It was in the aftermath of that 
struggle that the young Cicero grew 
to manhood and first began to ex- 
ercise his extraordinary natural tal- 
ents. Athens was then the seat of edu- 
cation, and several years spent there 
endowed the young man with the 
faculty of speaking Greek as well as 
he spoke his own native Latin. 

Returning to Rome to practice ad- 
vocacy as a prelude to a political 
career, Cicero was forty years of age 
before he attracted wide public atten- 
tion in a notorious trial. Up to that 
time he had practiced law in ordinary 
cases, civil or criminal, before the 
praetorian Courts, as a cultivated, 
educated Roman. No organized Bar 
as we understand it then existed; and 
men from mere taste or a desire for 
ultimate political preferment devoted 
themselves to trying cases before the 
Roman Courts without compensa- 
tion, though the custom of receiving 
gifts (honoraria) from _ grateful 
clients was coming into vogue. These 
Courts were presided over by the 
Praetor who, in general fashion, laid 
down the law. The judices or Roman 
jury, usually chosen by lot, decided 
the case; and the Praetor would then 
pronounce sentence or judgment. 

We must remember that the famous 
orations of Cicero which have come 
down to us treat of questions of crim- 
inal and of constitutional law, and 
that Cicero was in the main a public 
lawyer and as such thoroughly fa- 
miliar with the governmental institu- 
tions of his country. 

It has been common among his- 
torians to Cicero with 
cowardice, vanity and _ vacillation, 
and to contrast him with Julius 
Caesar in such respects. Judge Wilkin 


charge 


has, I think, ably vindicated him ot 
these charges. He describes Cicero 
primarily as a moderate man intent 
upon avoiding all extremes, devoted 
to the working and maintenance of 
the institutions of his country. 


Cicero’s first important case, that 
of the defense of Sextus Roscius, was 
indeed proof of high courage. While 
Sulla, the most ruthless and brutal 
of dictators, was still in 
Cicero, a young lawyer, in the absence 
of older lawyers who from dread of 
the wrath of the dictator refused to 
act, dared to defend Roscius against 
the heinous crime of having poisoned 
his father. This indeed required the 
maximum of courage, for Cicero did 
not hesitate to accuse Sulla’s favorite 
of having himself instigated the 
murder with which he was charging 
the son. Cicero’s oration is one of the 
magnificent oratorical arguments of 
all time, and Roscius was acquitted 
despite the fear inspired by Sulla. 
Judge Wilkin recalls the fate of some 
of those who, defending clients such 
as Louis XVI, for instance, had in- 
curred the hate of revolutionary par- 


power, 


ties; and we learn in our own day of 
the similar danger that lawyers have 
incurred in lands across the sea. 


It was natural that Cicero’s friends 
should have persuaded him to leave 
Rome for awhile, and he went to 
Greece where he engaged in those 
studies that he so much loved. 

Judge Wilkin stresses the work of 
Cicero as a lawyer, but he also gives 
in interesting and vivid fashion an 
account of his life as a public man. 
Successively he held important offices 
of state until, as Consul, he was able 
to denounce Catiline and his fellow- 
conspirators in those famous orations, 
over which so many of us struggled 
in our school-days. His great suc- 
cess, however, in destroying the con- 
spirators and having some of them 
put to death, played into the hands 
of his ever active enemies, who hated 
his devotion to the Republic. Thus 
despite his championship of the time- 
honored institutions of his land, 
which had earned him the title of 
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“Saviour of his country,” he was 
driven into exile for some two years 
while the political contest was going 
on between Caesar and Pompey for 
the mastery of the Roman world. 
| that struggle, Cicero’s position 
. difficult one. He believed up 
last moment and until the 
final triumph of Caesar that the an- 
cient institutions of Rome—the Sen- 
ate, the Comitia, the Triumvirate, 
the checks and balances each one had 
imposed upon the other—should and 
could be retained. He was convinced 
that they afforded that measure of 
liberty without which human nature 
could not attain its full growth and 
dignity; to his lawyer’s mind all forms 
of absolutism were abhorrent. 

The great German historian, 
Theodor Mommsen, who formerly 
enjoyed an unequaled prestige in the 
domain of history, treated Cicero as 
a weak, foolish man, dominated by 
his vanity rather than by principle, 
seeking his own political fortune 
rather than the good of his country. 
He exalted Julius Caesar, on the 
other hand, to the highest pinnacle 
of greatness as the one superman 
produced by antiquity, whose con- 
wisdom laid the founda- 
tions of the Roman empire. It is 
less the fashion today to follow the 
judgments of Mommsen: We now 
realize that Mommsen was intellec- 
tually greatly influenced by that 
Prussian cult of the absolute state 
exemplified by Bismarck and carried 
to further extremes by the Kaiser and 
Hitler, to the utter destruction of 
their country. 


structive 


It is, therefore, quite natural that 
we should look upon Cicero, as does 
Judge Wilkin, as a patriotic, brilliant 
orator and lawyer with a profound 
knowledge of the great systems of 
philosophy evolved by the Greeks, 
one who firmly believed that Rome 
might be saved from despotism and 
who staked his life on that conviction. 


Whether the character of the 
Roman population had so changed, 
and whether the long civil wars to- 
gether with the institution of slavery 
had so demoralized the citizens that 
the Republic was doomed, Cicero 
stands forth in a time of anarchy as 


the great protagonist of law and jus- 
tice. His very moderation and reluc- 
tance to side with factions, whether of 
the Right or of the Left, made of him 
a unique leader in the eternal cause 
of liberty and human dignity. 

His must have been a pleasing per- 
sonality, indeed, interested in every 
phase of intellectual and spiritual 
activity. Judge Wilkin thinks that 
he was over-fond of humorous and 
jocose allusions in his orations, and 
that these may have detracted from 
the dignity and power of his 
arguments. 

I am more inclined to agree with 
the judgment of Plutarch who, in 
his comparison of Cicero and Demos- 
thenes, says: 

And, indeed, Cicero was by natural 
temper very much disposed to mirth 
and pleasantry and always appeared 
with a smiling countenance. But De- 
mosthenes had a constant care and 
thoughtfulness in his look and a seri- 
ous anxiety, which he seldom, if ever, 
laid aside and therefore was accounted 
by his enemies as he himself confessed 
morose and ill-mannered. (Plutarch— 
Demosthenes and Cicero, Vol. I, page 
90) 

Cicero’s sense of the pathos and 
irony of life did not desert him in 
the end. When finally proscribed by 
the Triumvirate and followed from 
his villa by the assassins of Anthony, 
he had his slaves lay down his litter; 
and, recognizing among the first as- 
sassins Popillius, whom he had suc- 
cessfully defended, he said: “Have 
you come to thank me for your ac- 
quittal?” The assassin answered by 
severing Cicero’s head and taking it 
to the Roman forum to be exhibited 
to the populace. As to this Plutarch 
remarks: “It demonstrates that no 
beast is more savage than man when 
possessed with power answerable to 
his rage.” 

Thus died one of the world’s great- 
est orators—an extraordinary per- 
sonality in history. 

Any lawyer must feel that an educa- 
tion is neglected that knows little or 
nothing of the great arguments of 
Cicero delivered amidst the political 
struggles which accompanied the 
dying Roman Republic. Such were 
not to be heard again in the centuries 
that were to come after the Roman 
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ROBERT N. WILKIN 


police state had put an end to those 
free rivalries which were a part of 
the life of the Republic. Men like 
“the Younger Pliny,” a century later, 
regretted that the great period of 
oratory was over and that the lawyer 
was restricted to the Courts of private 
law. No longer was it possible, in 
the forum before a jury and in the 
presence of the people of Rome, to 
defend one who had incurred the 
resentment of government. 

It will interest any lawyer to read 
Cicero’s Treatise De Oratore. The 
dialogue is between two Romans of 
the old time—the one who believed 
that oratory was mere obedience to 
a fixed set of rules to be followed 
mechanically, the theory of the rhet- 
orician and sophist so well known 
in the Greek world; the other who 
thought that the real orator must 
be the completely educated man who 
knew history, literature and the sci- 
ence of the time; that only a mind 
so furnished could be in the front 
rank of orators capable of applying 
the psychological rules of persuasion 
to profoundly influence his fellow- 
man. This was Cicero’s opinion, and 
I am sure that no modern could quar- 
rel with that view, for Cicero’s requi- 
sites for the orator might well be 
taken as a standard for the educated 
man of our day. 

The life of Cicero is a great tribute 
to the vocation of the lawyer, but is 
also a melancholy reflection upon 
what may happen in a democracy 
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when anarchy takes the place of law, 
and when order can only be main- 
tained by a despotism which destroys 
liberty. As Judge Wilkin remarks: 
The facility with which factions 
have overthrown great governments in 
recent years and the sinister influence 
of gangsters and racketeers in many of 
our great modern cities should help us 
to a realization of the circumstances 

in Rome. (page 82) 

It is a great pleasure to commend 
to fellow-members of the Bar, who 
have not the leisure to 
peruse the 


probably 
written 
about Cicero and his time, the de- 
lightful monograph by Judge Wilkin 
on the Eternal Lawyer. The many 


many volumes 


analogies with our own time, in 
which world wars have disorganized 
civilization and have perhaps re- 
tarded for centuries what we believe 
to be the toward 
peace through law and justice, makes 
this book on Cicero of peculiar 
interest. 


inevitable march 


Probably no better summation of 
the judgment of posterity on Cicero 
can be found than in the words of 
John Buchan in his notable book on 
lugustus (pages 57-8): 

The man of letters in a crisis who 
looks around a question, cannot have 
the single-hearted force of him who 
sees the instant need. Yet it is to be 
remembered that he could conquer 
his natural timorousness and act on 
occasion with supreme audacity, a far 
greater achievement than the swash 

buckling valour of an Anthony. And 
let it be remembered too that it was 
Cicero's ultimately tri 
His dream came true. His 
humanism and his humanity made 
him the prophet of a gentler world. 
The man to whom St. Augustine owed 
the first step in his conversion, who 
was to St. 


creed which 


umphed. 


Ambrose a model and to 
St. Jerome rex oratorum, the scholar 
whose work was the mainspring of the 
renaissance, has had an abiding in 
fluence on the world. While others 
enlarged the limits of the Roman Em 
pire “he advanced the boundaries of 
the Latin genius.” 

In the never-ending struggle of man 

toward progress, the memory of such 

a lawyer can never die. 

FREDERIC R. COuDERT 


New York City 


SELEC FED ARTICLES ON THE 
CONFLICT OF LAWS. By Ernest 
G. Lorenzen. New Haven: Published 
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for the Yale Law School Association 
by the Yale University Press. 1947. 
$10. Pages 542. 

Most lawyers are well acquainted 
with Professor Lorenzen’s productive 
output, and for many years have fol- 
lowed with interest his well-written 
articles replete with analysis and 
classification on the Court decisions 
in the field of conflict of laws. Loren- 
zen has stood for abandonment of 
National isolationalism, 
avoidance of stereotyped conceptual- 


our legal 
ism, emphasis on searching and flex- 
ible analysis, enlightened criticism, 
rational and uniform solutions, 
search for substantive justice, con- 
cern with human factors, and a com- 
prehensive and well-balanced schol- 
arship. He supported Holmes’ idea 
that Court decisions as they devel- 
oped out of factual situations con- 
stituted the law and has had little 
patience with those declaring legal 
rules to be inconsistent when what 
was involved was an application of 
legal rules to factual situations. 

A favorite teaching device of his 
was to state a rule of law and then 
confront the student with Court de- 
cisions to the contrary. The report is 
that he withdrew from participation 
in the Restatement, spearheaded by 
Beals and Goodrich, because of his 
philosophy of what constituted the 
law. In an age when much of the 
better legal thought is published in 
legal periodicals, the Yale Law School 
Association has done particular hom- 
age to Professor Lorenzen in afford- 
ing him the opportunity, denied to 
most, of bringing together under the 
covers of a single volume those arti- 
cles which it seemed to him best war- 
ranted preserving. 

Of his essays selected, this reviewer 
does not wish to be critical. For the 
most part they are typical of his 
work, and deal both intensively and 
extensively with many of the general 
problems along with mooted ques- 
tions in particular fields. Due to 
space limitations, his articles on con- 
flict of laws of foreign countries are 
omitted, so that the volume is lim- 
ited strictly to Anglo-American prob- 
lems, albeit Professor Lorenzen kept 





fully informed of foreign develop 
ments as his voluminous book 
views and casebook notes amply at 
test. To him, international law and 
treaty provisions completed the set 
ting of the conflict of laws in th 
United States, and full justice is not 
done by the omission. 

Of the justification for the print. 
ing expense incurred, it may be noted 
that the bulk of the essays selected for 
reproduction (fourteen out of twen. 
ty) were published between the years 
1918-1935. One essay was published 
in each year of 1941, 1942, 1943 and 
1945. The two remaining essays ar 
dated originally in 1910 and 191] 
It may be doubted whether activ 
lawyers will read readily such ma 
terials, aged somewhat by present- 
day standards, in book form in 1947, 
except for possible interest in gen- 
eral principles. In explanation there. 
of, Professor Lorenzen’s statement is 
of interest that in only one or two 
instances did he deem it desirable to 
change the original texts because of 
subsequent developments. Homage 
to Lorenzen is altogether fitting and 
proper, but the reviewer has the 
thought a greater contribution would 
have resulted could he have ex- 
pressed his thought in the milieu of 
present day developments and cases 
Not all of Lorenzen’s Anglo-Ameri 
can essays are included even so, and 
therefore the volume is judged for 
its merit in bringing between the 
covers of a bound volume for con- 
venience in consulting what other- 
only in the le- 
gal periodicals. Periodical literature 
should not be lost sight of, but when 
it is reprinted a synthesis seems war- 
ranted, to avoid a historical collec- 
tion of readings which may have a 
limited historical interest in the pres- 
ent tense. 


wise is accessible 


Of the law journal articles reprint- 
ed, the Yale Law Journal repeats 
most representing thirteen of Loren- 
zen’s twenty selected essays. This is 
explainable possibly by the fact that 
all but two of the articles selected 
were written while Lorenzen was 4 
member of the Yale University School 
of Law. The Columbia Law Review 
and the Harvard Law Review are 
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tied for second place, with two se- 
lections each. The Illinois Law Re- 

the Michigan Law Review and 
the Law Quarterly Review bring up 
the field, 
it proper to query whether of law 


with one selection each. Is 


professors’ output, the journal with 
which they have affiliation indirectly 
embers of the law schools’ teach- 

¢ staff is patronized with favor or 
publication is found more readily ac- 
ot ptable? A spot check of law journal 
publications of other prolific legal 
professorial writers confirms such a 
suspicion. The thought is ventured 
by the reviewer that the law of de- 
mand in the market place is not fully 
operative without any inclination to 
quesuon 
thereof. 


necessarily the propriety 


Is there any thread of thought ap- 
parent in Lorenzen’s own thinking 
wer the years? Had we the benefit of 
annotations brought up to date, Lo- 
renzen’s change in views, if any, 
would have been of paramount in- 
terest. Any partial answer is to be 
found in his reproduced article en- 
titled “Developments in the Conflict 
of Laws, 1902-1942”, which appeared 
originally in 40 Michigan Law Re- 

ew 781 (1942). His order of arrange- 
ment is not particularly illuminat- 
ing on this point, since the sequence 
of subject-matter follows substantial- 
ly the organization of his casebook. 
\pparently, Lorenzen’s view would 
Court decisions con- 
tinue to tell their story, although he 
is no place explicit. 


be to let the 


For ready reference to conflict of 
law matters, the practicing lawyer 
could benefit perhaps by pulling the 
volume down for quick inspection. 
However, the two-page index will 
not facilitate such a use. Again the 
difference in the treatment of legal 
problems for publication in law jour- 
nals and books is only too apparent. 
Judges having some leisure may take 
the time to reread and mark perti- 
nent sections of the selected articles. 
For use of the fabric of Lorenzen’s 
hought on the decisions of Courts 
in law schools, the law journals are 
! course already available. 


.) 


OrsA F. TRAYLOR 


Denver, Colorado 


Tue AMERICAN RADIO. By 
Llewellyn White. Chicago: Univer- 
sity of Chicago Press. 1947. $3.25. 
Pages 260. 


More books like this, and you and 
I will no longer look a little askance 
at subsidized reports published by 
academic presses for our reading. 
This is one of the publications of 
the Commission on Freedom of the 
Press which was financed by Time 
and, to a smaller extent, by the En- 
cyclopedia Britannica. But do not 
Mr. White writes the 
way a man ought to write, now seri- 


be deterred. 


ously explaining, now sardonic as he 
looks up from a quotation, now witty 
and brisk as he tells you what he 
thinks, and yet in dead earnest when 
he tells you what can be done about 
it. Mr. White makes good, easy read- 
ing. 

Who pays the piper calls his tunes. 
In radio this is quite literally true 
of the big advertisers of packaged 
foods, tobacco, soap, gasoline, and 
other things—in other words, those 
necessaries which differ so little in 
quality that they have to be branded 
to be distinguished. So the name has 
to be dinned into our subconscious 
to lead us to buy one rather than 
another. The result is, as the London 
Economist says: “On the air, the con- 
centration of control enjoyed by the 
main networks is carried further by 
bills. 
Fewer than 150 advertisers provide 


the advertisers who pay the 
more than 95 per cent of the net- 
works’ income, and many of these 
channel their contracts through a 
handful of advertising firms. Food, 
and decree what 
may hear.” (April 12, 
1947). Mr. White spreads the picture 
out before you with gay earnestness, 


drugs, tobacco 


Americans 


but this is not the reason why lawyers 
will read his book. 

Lawyers will read it because they 
will find in it the next serious prob- 
lem of free speech. Consider: There 
are nearly as many radio stations as 
there are newspapers. They do not 
copy. What 
would you think of a newspaper 


even write their own 


which was written by its advertisers? 
What’s more, the FCC has told the 


“Books for Lawyers” 


radio stations that they ought not to 
express their own opinions. That 
was the famous Mayflower decision 
in 1941, and it still stands. Have you 
ever heard of it? The broadcasters 
did not have the gumption to do any- 
thing about it until 1946, when Presi- 
dent Justin Miller of the National 
Association of Broadcasters called it 
the most flagrant violation of the 
Constitution in the history of the 
United States. Just recently he told 
Newsweek: “My future plan is to 
continue to encourage editorializing 
on the air and resist this or any other 
effort by the Commission or anybody 
else to deny the broadcasters the basic 
freedoms they possess under our de- 
mocracy.” (May 12, 1947). 

Perhaps the FCC will reverse its 
decision, but there remains the deep- 
er question: Has the Commission the 
power to control programs? In 1943, 
in National Broadcasting Co. v. U.S., 
319 U.S. 190 at 216, the Supreme 
Court remarked: “But the Act does 
not restrict the Commission merely 
to supervision of the traffic. It puts 
upon the Commission the burden of 
determining the composition of that 
traffic.” That startled the 
casters. What did the Court mean? 


broad- 


It had said three years before, in 
Sanders Radio Sta- 
tion, 309 U.S. 470, that the Commis- 
sion “is given no supervisory control 


Commission V. 


of the programs, of business manage- 
ment, or of policy”. 

But if the Commission cannot con- 
trol them, can the broadcasters con- 
trol themselves? As a matter of fact 
that means: Can they shake off the 
control of the advertisers? Hardly, 
unless the broadcasters can take con- 
certed action. But then, what about 
the Sherman Act? 

These are questions for lawyers as 
If they are not 
answered pretty soon none of us is 


well as listeners. 
going to be able to tell news from 
groceries or soap from music, or any- 
thing we hear from something we 
are expected to smoke. 


CHarLes P. Curtis, JR. 
Boston, Massachusetts 


"Le NINE YOUNG MEN. By 
Wesley McCune. May, 1947. New 
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York: Harper & Brothers. $3.50. 
Pages vitt, 299. 

A current cartoon shows two mid- 
dle-aged women over their teacups, 
and one of them saying: “If it 
weren't gossip I wouldn’t believe a 
word of it”. In many respects this 
may have been the standard set by 
the author in writing this entertain- 
ing and provocative counterpart or 
sequel of “The Nine Old Men.” 

McCune studied law at the Univer- 
sity of Colorado and at George 
Washington University Law School 
in Washington, D. C.; but his fond- 
ness for newspaper work got the 
upper hand. His experience shows 
an aptitude for reliable factual re- 
porting. He worked for the Bureau 
of National Affairs and for the 
Washington Bureau of Newsweek, 
and then was in the Merchant Ma- 
rine. Until March of this year, he 
was with the Washington Bureau of 
Time, and then joined the staff of 
Kiplinger’s new magazine. His work 
has included news coverage of the 
Supreme Court for five years and 
a lot of independent study and 
investigation. 

His journalistic experience has en- 
abled him to fashion a most readable 
book—anecdotal, colorful, analytical, 
well-arranged—concerning ten years 
of the Court’s history and the contro- 
versial personalities who have figured 
in it. He gives a “profile”, in the 
modern racy style, of each of the 
present members of the Court, inter- 
spersed with an examination of the 
grounds for each of the current criti- 
cisms of the Court. Members of 
“The Nine Old Men” are not neg- 
lected in the chronicle, if only to 
point some contrasts. “Life Begins 
at Forty” is one of the vivid chapters. 

The stories that are legends in 
Washington, at the cocktail hour 
and dinner parties, are put to paper, 
to “high light” the personalities and 
the circumstances which are said to 
have led to particular appointments. 
The basic issues are not flippantly 
treated; the rift that is (or was) be- 
tween Justices Jackson and Black, 
for example, is shown as having 
deeper roots than what took place 
in or as to the Jewell Coal Mining 
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case. Interest is added by reproduc- 
tions of many of the best cartoons 
that have appeared, concerning the 
Court and any of its members, dur- 
ing these exciting years. 
McCune’s_ informative 
being hailed with glee by some who 
have never wished the Court to be 
sacrosanct, aloof, or especially looked 
up to and venerated. Charlie Curtis’ 
Lions Under the Throne (33 A.B.A.]. 
343; April, 1947) left an impression 
of the Court as ‘‘a very human insti- 
tution” that is doing its best to cope 
with great McCune’s _nar- 
rative fails of such a mission, if it 
had one. Lawyers will be diverted 
and regaled by it, but the overall 
picture is disquieting. Doubtless it 
was inevitable, perhaps just, that 
sooner or later the sharpest of barbs 
would be turned against “the nine 


book | is 


issues. 


young men” who are the present 
successors of “the nine old men” who 
were earlier targets. The “mills of the 
gods” do not always “grind slowly”. 


Manacement FUNCTIONS 
UNDER COLLECTIVE BAR- 
GAINING. By Ludwig Teller. With 
a Foreword by Arthur T. Vanderbilt. 
May 28,1947. New York: Baker, Voor- 
his and Company, $7.50. Pages 484. 

The prolific Ludwig Teller has 
produced another useful book in his 
specialized field of labor relations 
law with emphasis this time on the 
functions, rights and responsibilities 
of management in dealing with the 
chosen bargaining representative of 
the workers. Mr. Teller’s previous 
volumes, including A Labor Policy 
for America (reviewed in 31 
A.B.A.J. 654; December, 1945), and 
his practical experience in several 
capacities, have given authority to 
his writings. He has been a mem- 
ber of our Association since 1942. 

The ubiquitous Dean of the New 
York University School of Law, our 
own Arthur T. Vanderbilt, contrib- 
utes a Foreword to attest the place 
that pragmatic schooling in labor 
relations law should have in legal 
education as well as in qualifications 
for the management of enterprise. 

The present volume is chiefly util- 
itarian; it states and discusses ob- 








jectively and helpfully the particula, 
problems of law and tactics which 
arise under present laws. The pains 
taking accumulation of precedents 
in a field still largely uncharted 
makes the book a desirable part of 
a working library. 


Rosinson-PATMAN ACT 
SYMPOSIUM. Chicago and Nex 
York: Commerce Clearing House, 
Inc. 1947 Edition. (Durable covers), 
$1.00. Pages 112. 


This informative volume contains 
the principal papers and the ensu- 
ing discussion at a special meeting 
on January 22 of the New York 
State Bar 
Food, Drug and Cosmetic Law. It 
gives a pragmatic discussion of the 
federal law against price discrimina- 
tion, contained in Section 2 of the 
Clayton Act as amended by the Rob 
It expands the 
symposium conducted by the Section 


in January of 1946. 


Association’s Section of 


inson-Patman Act. 


Institute ON FEDERAI 
TAXATION. Fifth Annual Insti- 
tute; Division of General Education 
of New York University. New York 
and Albany: Matthew Bender and 
Company. 1947. $20.00. Pages xvii 
991. 

The fifth of the formidable vol. 
umes containing the proceedings of 
the New York University’s Institutes 
on Federal Taxation gives the papers, 
addresses, and discussions which took 
place last November. As before, the 
compilation covers a vast number of 
practical angles of tax matters, and 
does so in a manner that cannot be 
found in any other book. 


How TO WRITE A TAX 
BRIEF. By Robert Ash. (Sevent! 
Edition). New York: Prentice-Hall, 
Inc. 1947. Paper-bound. Pages 30. 

This is a further revision of Rob 
ert Ash’s succinct and useful pam- 
phlet. It contains as “specimen” a 
brief submitted by the author before 
the Tax Court in the Claremont 
Waste Manufacturing Company case, 
decided March 12, 1945. The “sam- 
ple” has advantages of clarity and 
brevity. 
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Portrait of Judge Sumners 






by the honor guest. “I am not retir- 
ing from public life”, declared Judge 
Sumners. “I want to cooperate with 
the members of Congress who are 
working their lives out trying to do 
a proper job for their country when 
they are faced with the mightiest is- 
sues of all time. 

“More depends on these men than 
on any other group in all the his- 
tory of the ages. They are doing the 
best they can in an utterly impossi- 
ble situation. There is piled up here 
great volumes of stuff that ought to 
be left in the States and local com- 
munities. Our legislators are ground 
by little stuff, 
brought here by people who want to 


down by things 
get things done quickly and to es- 


cape responsibility. 


The Eternal Qualities 


“That professional spirit (which 
developed in Rome during the Re- 
public) is evident in the attitude of 
lawyers toward the law and its func- 
tion, and toward their calling and its 
purpose. In the service of the law 
they are ministers of Court. As at- 
torneys at law they are agents of 
clients. They have very definite obli- 
gations to the Courts, to their clients, 
to the public, and to one another. 
They must respect the 
which they invite and be worthy of 


confidence 


the trust reposed in them. A profes- 
sion should be distinguished from a 
guild or union by the absence of self- 
interest, and differentiated from a 
trade by its desire to serve rather than 
to profit or gain. 

“True, he (Cicero) practiced the 
arts of the advocate, and, like other 
great lawyers and good men, was led 
by the very diversity of his cases into 
inconsistent positions, and was car- 
ried away at times by the emotional 
force of his own arguments. But 
those results were inherent in the na- 
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“I have this advantage: I’m not 
running for office. I don’t have to lie. 
I’m not scared of anybody. I’ve got 
a little money and great ability to 
live off of others. Under the situa- 
tion, there is not and cannot be the 
high type of statesmanship there 
would be here if these men had the 
time to study the great problems. 
And this is a matter for the Nation 
to be concerned about.” 

Congressman Hobbs concluded by 
saying, from his years of service with 
the honor guest: 

“Judge Sumners, when it had to 
And he 
could be stern. But he always tem- 


be done, could criticize. 


pered his criticism with humor—that 
oil that keeps machinery running. 
The philosophy, both of his private 


of the Lawyer in His 


ture of trial procedure and in the 
conditions of his time. A learned 
Italian lawyer of recent times, Pro- 
fessor Piero Calamandrei, has made 
clear the necessity for latitude of 
judgment regarding practicing attor- 
neys. He points out that it is the 
assumption of the law that truth 
is best attained by hearing the op- 
posing sides of an issue. Truth, 
he says, has three dimensions and 
can appear differently from different 
points of view. Lawyers, although 
sustaining contradictory positions, 
do so in good faith because each pre- 
sents the truth as it appears to his 
client. The lawyers present the two 
profiles of truth, only the judge in 
the center looks it full in the face. 
The scales, says he, are the mechani- 
cal representation of the judicial 
function; as each lawyer presents the 
most favorable case for his client, 
they create between them the equi- 
librium which the judge is seeking. 
He who would blame the lawyers for 
their partiality, he concludes, should 





and public life, was that of the ‘God. 
fan,’ as he loves to call himself. He 
knows beyond cavil or question that 
God is the ‘Big Boss’ and that nei- 
ther life nor law can be good unless 
His will and 
plan. As a pound of example is 


in consonance with 
worth a ton of talk, his life and lead- 
ership will always be revered abo 
all other emphasis because he lived 
and lives his philosophy.” 

Judge Sumners is devoting his time 
and strength to earnest advocacy of 
means of restoring the federal system 
and reversing the centralizing ab- 
sorption of the powérs and duties of 
the States and localities. He 
dressed the Arkansas Bar on May 10 
and will speak before the Iowa Stat 


ad- 


Bar at Cedar Rapids on June 13. 


Profession 


also blame the weights on the scales. 
Roman 
conservative. He looked to the law 


“Cicero like a true was 
for preservation of stability. Still he 
knew that man’s social evolution re- 
quired a corresponding evolution of 
law. The eternal principles had to 
be translated and rephrased into the 
language of each new age. It was 
the recognition of this principle of 
growth as well as the permanence of 
the professional ideal, a living sys 
tem of law, that enabled the juris 
consults of Rome to expand the law 
of a city to the needs of an empire. 
Cicero’s ideals and principles remain 
constant all 
they are still the inspiration of th 


through vicissitudes 


profession. Through devotion to 
those ideals the function of the law- 
yer is elevated to the status of states 
manship.” 
—From The Eternal Lawyer: 
A Legal Biography of Cicero, 
by Judge Robert N. Wilkin, 
The Macmillan Company. 


May, 1947. 
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International Trade Organization: 


Does Its Charter Offer Hope, Illusion or Menace? 


by Benjamin Wham - of the Illinois Bar 


= The House of Delegates at its mid-year meeting directed the 
Committee on Commerce to study and report on the legal 
aspects of three topics which are in many ways related (33 
A.B.A.J. 403; April, 1947): (1) The rapid expansion of federal 
control, due in part to the expanding definitions of interstate 
commerce; (2) Monopoly and the Anti-trust laws; and (3) In 
conjunction with the Committee for Peace and Law Through 
United Nations and the Section of International and Compara- 
tive Law, the proposed Charter for an International Trade 
Organization, to be created under the auspices of The United 
Nations. 

The principal report in fulfillment of that mandate will be 
submitted to the Annual Meeting at Cleveland, Ohio, on 
September 22-26. The specified matters are important to 
the welfare of the American people and to the economic re- 
covery and stabilization of the world. They also will have 
vast impacts upon domestic as well as international law, the 
costs of government, and the durability of institutions. It ac- 
cordingly seems to be advisable to place these subjects before 
the members of our Association at this time, in the belief that 
the stimulated discussion and the presentation of views will 
ead to a considered judgment and be of assistance to the 
Association's agencies in their current studies. 

Following is the first of two articles which will outline the 
subjects. Because the Preparatory Committee for the Charter 
f an International Trade Organization is now in session in 


Geneva, Switzerland, with the United States represented and 
in a position of leadership, the proposed Charter of the ITO 
is dealt with first, in anticipation that some phases of the 
matter may be submitted to the Congress before the adjourn- 
ment of its present session in July. The second article will sketch 
similarly the legal and public-policy aspects of the other two 
subjects specified by the House of Delegates. 

A significant aspect of the proposed Charter for the ITO is 
that the American State Department has taken the position 
before the Congress that The United Nations can initiate and 
bring into being, through the ratification of a convention treaty 
containing an ITO Charter, an organization which has greater 
powers than are provided for in the Charter of The United 
Nations and are possessed by The United Nations itself. Such 
a convention or treaty, if ratified by the Senate of the United 
States, would become a part of “the supreme law of the land”. 

Mr. Wham is the Chairman of our Association's Committee 
on Commerce and Vice Chairman of the Section on Corpora- 
tion, Banking and Mercantile Law. His present article is not 
written in those capacities, however; the views expressed are 
his own. He has long been active in our Association, has served 
in the House of Delegates, and has been President of the Illinois 
State Bar Association. 

Members of our Association who have views as to the ITO 
and the proposed Charter for it may communicate them to Mr. 
Wham and to their own Senators and Members of Congress. 








*" In December of 1945, after many 
months of preparatory work by of- 
ficials of the United States Govern- 
ment under the direction of the State 
Department, our Government pub- 
shed “Proposals for Expansion of 
\Vorld Trade and Employment”. 

\t the time the Government trans- 
mitted its Proposals to the other 
leading commercial Nations, it in- 





vited them to join in the negotiation 
of reciprocal tariff agreements which 
would result in multilateral conces- 
sions by each of these Nations to 
each other. It was hoped this might 
replace the existing system of bilat- 
eral agreements. 


At the first meeting of the Econom- 
ic and Social Council of The United 
Nations in London in February of 


1946, the American proposal was 
placed before the Council. With 
some amendments it was adopted. 
Under the resolution the Council 
named a Preparatory Committee to 
prepare a draft convention for an 
International Trade Organization. 
The resolution included as subjects: 
Employment, Trade Barriers, Re- 
strictive Business Practices and In- 
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International Trade Organization 


tergovernmental Commodity Agree- 
ments, with special consideration of 
the problems of the under-developed 
countries. 

The following eighteen Nations 
were named by the Council as mem- 
bers of the Preparatory Committee, 
in addition to Russia: 


Australia Luxembourg 


Canada Netherlands 
India Norway 
New Zealand Brazil 
Union of South Chile 
Africa China 
United Kingdom Cuba 


Czechoslovakia 
United States 


Belgium 
France 
Lebanon 


Through representatives selected 
by themselves, these eighteen coun- 
tries, absent Russia, met in London 
on October 15, 1946. The Committee 
used as the basis for its work a text 
developed by the United States Gov- 
ernment and published by the De- 
partment of State in September of 
1946. 

In February and March of 1947, 
seven public hearings on the draft 
Charter were held by the State De- 
partment in different parts of this 
country. Objection has been made 
that it was difficult to obtain copies 
of the Charter in advance of these 
hearings and that little public notice 
of these meetings was given. 


Preparatory Committee of the ITO 
Now Meeting in Geneva 


The 
again in Geneva, Switzerland, be- 


Preparatory Committee met 
ginning on April 8, and is sull in 
session at this writing. Its purposes 
are to complete the draft of the 
Charter and to carry on negotiations 
for the actual reduction of barriers 
United 
States under the provisions of the 


to trade initiated by the 


Trade Agreements Act. It is pro- 
posed to hold an International Con- 
ference on Trade and Employment, 
of some sixty Nations, in the fall of 
1947, to consider the recommenda- 
tions made by the eighteen-Nation 
Preparatory Committee. 
Thereafter, if a 
ITO is adopted, it will be submitted 


Charter for an 
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to the Congress of the United States 
the Governments of 
countries, presumably during the 
winter of 1947-1948. As soon as twen- 
ty Nations have accepted the Char- 
ter, the ITO will be established. Its 
proponents hope that this will be 


and to other 


accomplished by the summer of 1948. 


The Proponents’ Outline of the 
Proposed Provisions 


At its meeting in London, the Pre- 
paratory Committee completed a pre- 
liminary draft of seventy-four arti- 
cles, from the eighty-nine proposed 
for possible inclusion. However, the 
remaining fifteen articles are also in- 
cluded in the draft for further study. 
There are eight chapters, as follows: 
I. Purposes: See Chapters III to VIII. 


II. Membership: All Nations which 
accept the Charter. 

Ill. Employment: Seeks maintenance 
of employment and of a “high and 
steadily rising effective demand for 
goods and services”. Members agree 
to take action designed to achieve 
these objectives, including develop- 
ment of their economic resources, 
raising their standards of produc- 
tivity, elimination of sub-standard 
labor conditions, and removal of any 
“fundamental disequilibrium” in 
balance of payment. 

IV. 


industrial 


Economic Development: Seeks 
and economic develop- 
ment of all countries, particularly 
underdeveloped countries. Members 
agree to cooperate to achieve this 
end, which includes placing no un- 
reasonable restraints on export of 
capital and equipment needed for 
the economic development of other 
countries, taking no unreasonable 
action injurious to foreign investors 
who are supplying facilities for eco- 
nomic development, and giving as- 
sistance and protection to industries 
only where this will contribute to the 
sound development of international 
trade. 

V. General Commercial Policy: Pro- 
vides for reduction or elimination of 
interna- 
tional trade, such as excessive cus- 


governmental barriers to 


toms regulations of all kinds, tariffs, 








embargoes and quotas, exchange re. 
strictions on trade, governmental sub. 
sidization of production or exports, 
restrictive practices by state-trading 
enterprises, and the discriminatory 
application of trade barriers and con. 
trols generally. 

VI. Restrictive Business Practices: 
To be eliminated, among others, are 
practices which fix prices, allocate 
markets or customers, boycott or dis- 
criminate against enterprises outside 
the arrangement, limit production, 
suppress technology, and improperly 
use patents, trade-marks and copy- 
rights. 

VII. Intergovernmental Commodity 
Arrangements: Recognizes the neces- 
sity for such arrangements to regu- 
late production, trade or prices in 
the case of certain commodities 
where special difficulties such as a 
world surplus have arisen. 

VIII. Organization: Provides for a 
Conference (one representative of 
each country), an Executive Board of 
fifteen members, Commissions on 
Commercial Policy, Business Prac- 
tices and Commodities, and a Secre- 
Additional 


stated to include providing assistance 


tariat. functions are 
and advice to members and the pro- 
motion of international agreements 
such as those designed to facilitate 
movement of capital, technology, art 
and skills, 


commercial travelers, commercial ar- 


and those relating to 
bitration, and the avoidance of dou- 
ble taxation. 

Throughout the Charter members 
agree to cooperate in the collection, 
analysis and exchange of informa- 
tion. 


Outline of Arguments for ar 

ITO and Charter 

Proponents assemble a formidable 
array of facts and arguments to show 
the need for an ITO. They point to 
the 


some once prosperous countries now 


world’s financial chaos, with 
bankrupt, some having communistic 
or socialistic governments (England 
being a recent notable addition to 
the latter group), and others being 
underdeveloped or tottering on the 
brink of bankruptcy and so easy prey 
for the communist or socialist form 
of government. 
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They the difficulties 


which beset international trade, the 


point to 


‘er of governmental trade controls 
that grew up between the two wars, 

h particularly after the great 
depression subjected international 
trade to limitations and regulations 
to a degree unknown since the 18th 
Century, and to the fact that cartels 
control international trade in a num- 
ber of basic commodities, some of 
them with the active aid of govern- 
ments. 

hey point out that during World 
War II this country built production 
facilities far beyond our require- 

nts. They argue that if we are to 
maintain our present level of produc- 
tion and employment we must have 
large exports, but that we are a credi- 
tor nation, and can be paid for our 
goods only if we import as much as 
we export. This, they say, requires 
an orderly procedure for world trade, 
with lowered trade barriers, and also 
the raising of labor and living stand- 
ards and the development of indus- 
try in backward countries. 

[hey argue that if it were not for 
this program now being actively pro- 
moted, the world would be headed 
straight toward the deliberate stran- 
culation of its trade through the im- 
position of detailed administrative 
controls. And with the strangulation 
in trade, the prospect for successful 
international cooperation in eco- 
nomic and even in political affairs, 
they say, would be greatly impaired. 
They maintain that the world trade 
Charter would reverse this trend, as 
it offers an alternative to economic 
conflict, the only alternative that is 
now before the nations of the world. 

Finally, they point out that the 
!1O will carry out the promise of 
the Atlantic Charter, fulfill the com- 
nitment of Article VII of the lend- 
lease agreements, provide the sup- 
port that is required for the success- 
ul operation of the Bretton Woods 
Bank and Fund, safeguard the con- 
essions made in the negotiation of 
trade agreements, achieve the pur- 
poses sought through the extension 

{ foreign loans, and preserve Ameri- 
a's position of leadership in interna- 
tional economic life. 


Criticisms and Arguments Against 
ITO and the Charter 


Criticisms appear to fall into the fol- 
lowing categories: 

1. That the summary and argu- 
ments for ITO are chiefly a 
statement of objectives and omit 
significant features. 

Critics of the proposed Charter say 
that there is little difference of opin- 
ion as to the objectives, which some 
the 
However, they say that these are in 


characterize as “beatitudes”’. 
the nature of a sales prospectus, and 
that before a definite undertaking 
we should examine the Charter 
provisions. 

While the London draft was put 
forth as being a “purely interim 
working paper”, the fact is that the 
Proposals have already had several 
revisions and that an agreement was 
largely reached as to substance and 
phraseology. There seems thus to be 
little likelihood of further substan- 
tial change by the same Nations and 
representatives. Accordingly, if such 
changes are to be made, they must 
come from the outside. 

In Chapter III on Employment, 
the opponents say, the language calls 
for international action as well as ac- 
tion by the members. 

Chapter [V on Economic Develop 
ment, they point out, was not in the 
original proposals but was added in 
London. It provides for actual assist- 
ance and imposes definite restrictions. 

Chapter V on General Commer- 
cial Policy, they say, provides not 
only for reductions in trade barriers 
but 
also recognizes and legalizes state 


also for their continuance. It 
trading and state monopolies. 

Chapter VI on Restrictive Busi- 
ness Practices is probably enforce- 
able only in the United States be- 
cause of our antitrust laws. Whether 
other nations will comply depends 
on their will to eliminate or their de- 
sire to retain such practices. 

Chapter VII on Intergovernmental 
Commodity Arrangements legalizes 
agreements between governments to 
limit production, for example, in the 
case of world surpluses, although the 
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chief objective of the Charter is said 
to be greater production. 

Chapter VIII on Organization, it 
is argued, appears to provide for a 
vast international bureaucracy to 
take over many functions heretofore 
within the province of our Govern- 
ment. With the United States having 
only one vote and decisions to be 
made by a majority, it will have little 
voice in important interpretations 
and decisions. 

2. That the United States foreign 

trade is only ten per cent of ow 
total, that tariffs are now low, 
and that tariffs are the least of 
trade barriers. 
Critics of the ITO point to the fact 
that foreign trade is only about ten 
per cent while our domestic trade is 
about ninety per cent of our total 
trade. They say it is thus misleading 
to make foreign trade appear to be 
all important to our National well- 
being. 

They say also that there is a mis- 
apprehension as to our tariffs, which 
proponents of the Charter fail to 
clarify; namely, that our tariff rates 
are lower on the average than those 
of other countries, including Great 
Britain. This was true before the re- 
ductions in 1934 and in 1937. Our 
present rates are more nearly like 
those of the low tariffs under the 


Underwood Act of 1913, yet denun- 
ciation of the Smoot-Hawley Act of 
1930 still continues. 





June, 1947 * Vol. 33 601 


samc scoot 

























































Opponents say further that the 
United States imposes only tariffs 
while almost all other Nations, in 
addition to tariffs, impose restric- 
tions such as quotas, licenses, ex- 
change controls and similar devices. 
The United States is thus at a dis- 
advantage for, if all tariffs were abol- 
ished, trade would still be unequal 
because these other restrictions would 
remain. Opponents point out that 
the wording of the Charter is such as 
to give the idea that all tariffs are ar- 
bitrary and bad and that therefore 
there is general agreement that they 
should be reduced. This is not true. 
Agreement could readily be had by 
stating that reductions should be 
made of unreasonable or unnecessary 
tariffs. 

Opponents argue further that 
there is a fallacy in our State Depart- 
ment’s reasoning. Our State Depart- 
ment says that we must develop 
greater imports in order to enable 
other countries to pay for our ex- 
ports. However, this would require 
perfect matching of the goods which 
we have with foreign wants and of 
the goods available elsewhere with 
our wants, and this happy matching 
of wants seems improbable. 

Opponents say also that it is the 
present objective of the United 
States to permit the maximum of 
trade without unnecessary restric- 
tions and to impose only such re- 
strictions as will provide approxi- 
mate equalization to the end that 
trade is possible without impairment 
of the higher standards of the Unit- 
ed States, and to continue free impor- 
tations of those products which it 
does not itself produce or of which 
production is insufficient to supply 
its need. 

Certainly, they say, we should not 
permit an international agency to 
have the power to determine which 
crops and commodities we shall pro- 
duce and which we shall import 
from other Nations. To become thus 
dependent on other Nations for what 
we can produce, particularly com- 
modities such as artificial rubber 
which was so badly needed in the last 
war, would be a serious neglect of 
our National security. 
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3. That the United States would 
be giving and other Nations re- 
ceiving. 

As pointed out above, the ITO is our 
proposal. Other Nations, it would 
appear, have not accepted it with 
the same enthusiasm as is shown by 
our State Department. Great Britain, 
for example, expressed its agreement 
on “important points” at the time 
of the British loan. France expressed 
its agreement in principle under 
similar circumstances. This appears 
to be true also of the acceptance by 
certain other countries. Russia has 
neither accepted the proposals nor 
sent a representative to meet with 
the Preparatory Committee. 

A large number of “escape clauses” 
and exceptions have been included 
in the Charter, presumably in order 
to gain acceptance by other coun- 
tries. For example, Article 8 enables 
members to take action to “safe- 
guard their economies against defla- 
tionary pressure in the event of a 
serious or abrupt decline in the ef- 
fective demand of other countries’. 
This may have been suggested to 
meet the contingency of a major de- 
pression in this country, which has 
been widely discussed abroad. 

Another example appears in Arti- 
cle 14, which provides for general 
most-favored-nation treatment. Sec- 
tion 2 appears to give double exemp- 
tion to the system of preferences be- 
tween the countries of the British 
Commonwealth of Nations: The first 
a general exemption as to prefer- 
ences in force, and the second a spe- 
cific exemption of the territories com- 
prised in Annexure A of the Char- 
ter, which lists, among others, the 
countries of the British Common- 
wealth of Nations. 

Critics say further that in connec- 
tion with the British loan we were 
told that Empire preferences would 
be abolished, but that now the Brit- 
ish say they will reduce these prefer- 
ences provided we reduce our tariffs 
to Great Britain. 

4. That the Charter presents the 
issue of World Bureaucracy v. 
Private Enterprise. 

Critics maintain further that this is 
an attempt to set up a world bu- 








reaucracy, contrary to our original 
concept of freedom of private enter. 
prise. They point to the fact that the 
Members of the ITO will be Nations 
and that private business firms and 
individuals will have no absolute 
right to be heard in case of injury 
but only by permission of their own 
Nation’s representatives in some in. 
stances. They express concern over 
the likelihood that our State Depart- 
ment will make trade concessions in 
order to gain political advantages. 
Indeed, it has been suggested that 
this whole matter should be trans. 
ferred to the United States Tariff 
Commission, in order to lessen this 
possibility. 

Critics point further to provisions 
which appear to legalize cartels, state 
trading and state monopolies, and 
say that these provisions appear to 
contradict the fundamental 
poses of the Charter; namely, to re 
move restrictions and give greater 
freedom in international trade. They 
say further that here again private 
enterprise will suffer, particularly in 
this country since we have antitrust 
laws and most other countries do not. 

Chapter III, containing employ- 
ment provisions, attempts to set up 
fair labor standards, develop eco- 
nomic resources, and raise standards 
of productivity for the world. Crit 
ics argue that these objectives are so 
general and far-reaching that they 
would become the subject of contro- 
versy and would lead to ITO inter- 
ference not only with National Gov- 
ernments but with private firms and 
individuals. 


pur- 


5. That any International Trade 
Organization and its powers 
would best be developed by evo- 
lutionary process. 

Finally, critics of the ITO and Char- 
ter argue that it would be better to 
proceed slowly and to permit this 
new Organization to develop by the 
process of natural evolution. They 
point to the provisions of Article 22, 
which significantly have not been 
agreed to by the Preparatory Com- 
mittee. That Article provides for the 
collection, exchange and publication 
of statistical and other information 
relating to internat.onal trade 


Awe 
























original 
te enter- 
that the 
Nations 
rms and 
absolute 
f injury 
1eir Own 
some in- 
rn over 
Depart- 
sions in 
fantages, 
ted that 
ye trans- 
s Tariff 
sen this 


rOvisions 
els, state 
ies, and 
pear to 
al pur. 
y, to re. 

greater 
de. They 

private 
ilarly in 
antitrust 
s do not. 
employ- 
D set up 
lop e€co- 
tandards 
Id. Crit- 
es are so 
vat they 
fF contro- 
O inter- 
nal Gov- 
rms and 


il Trade 
powers 
1 by evo- 


id Char- 
vetter to 
mit this 
p by the 
n. They 
ticle 22, 
ot been 
ry Com- 
s for the 
ylication 
rmation 
ide 





a7 
4 








facilitating the preparation of 
lies designed to assist Members in 
loping policies which further the 
soses of the Charter. 
ey point out that in the draft 
proposal, strangely enough, policies 
and procedures are adopted first and 
collection and study of facts is made 


, routine for later use. 
Such an organization, they say, 


do valuable work in securing 


tion of uniform methods in re- 
porting import and export values, 
nomenclature, 
the improvement of all interna- 


standardization of 


tional statistics. 

[here is said to be also a fertile 
in procuring agreement as to 
rm definitions of terms such as 

and unfair methods of 
compensation, as well as rules and 


‘dumping” 
prac tices. 
hat there are surprising omis- 
sions from the ITO Charter and 
failure to take account of vital 
actors. 
Opponents point also to certain sur- 
prising omissions from the Charter, 
such as: 
Exploration and possible expan- 
ion of existing free trade areas. 
iil) Recognition of the extent to 
which many Nations are dependent 
on tariffs as a source of revenue. 
iii) Consideration of differences in 
living standards, wage and hour re- 


Important Questions 


* We report that widespread discus- 
sion, considerable concern, and con- 
llicting views, have been stirred by 
five-to-four decision of the Su- 
preme Court on May 5 in United 
States v. Harris. 
Questions are raised as to whether 
lividual rights vouchsafed by con- 
stitutional guaranties are limited and 
paired by the “search and seizure”’ 
inctioned in this case. We recom- 
nend to our members a reading of 
ie majority opinion by Chief Justice 
Vinson and the dissenting opinions 
Justices Jackson, Frankfur-er and 
Murphy, so that our readers may 
rm and express their own opinions. 


lationships or the use of women and 
children in production. ‘Thus, a 
country such as the United States has 
improved the process of production 
far beyond that attained in any other 
Nation. In so doing it has eliminated 
child labor and built up an educa- 
tional system. It has greatly improved 
the status of employed women. It 
has improved the 
homes and working conditions sur- 


tremendously 


rounding both men and women; 
greatly reduced the hours of labor 
and increased the hourly wage rate. 
Many other provisions covering ac- 
cident, illness, unemployment, and 
old age have been introduced. Yet 
there is nothing in the proposals to 
indicate an intention to study or 
evaluate the significance of these 
differences in domestic economy as a 
factor or background having a bear- 
ing on international trade or com- 
merce, or to costs of 
competitive 


its relation 
things produced for 
trade. 

(iv) Allowance for differing needs of 
Nations. A small country in Central 
America with perhaps a million peo- 
ple, can advantageously produce ba- 
nanas for the United States. It must, 
by the same token, continue indefi- 
nitely to purchase automobiles, ra- 
dios, office equipment and other 
things, but that does not justify the 


conclusion that there can be an 
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equally free exchange of textiles be- 
tween, let us say, the United States 
and a group of European Nations. 
(v) Policies to develop new indus- 
tries in many countries. 

(vi) The place and value of national 
security. It is one thing to work for 
conditions conducive to peace. It is 
another to assume that the Security 
Council of The United Nations will 
function perfectly from the first day. 
(vii) Greater uniformity of wages, 
hours or relative efficiency in the ac- 
tivities of different peoples of the 
world in various phases of the pro- 
duction of goods entering world 
trade. 


The ITO and Its Charter: 
Hope, Illusion or Menace? 


A great deal remains to be said. The 
printed Charter alone covers fifty- 
eight pages which are larger than 
those of the Reader’s Digest. The 
problems involved require a lifetime 
of study, and even then experts will 
differ. It is greatly to be hoped that 
the statement of the issues involved 
in the momentous decisions will in- 
terest and arouse American public 
opinion, stimulate an informed dis- 
cussion and produce a considered 
public judgment by way of advice 
to the State Department and the 
Congress. 


as to ‘Search and Seizure’ 


Our Association has long been 
vigilant, and actively concerned, 
when such questions arise. The mat- 
ter is being considered by our Com- 
mittee on the Bill of Rights and by 
the Board of Governors as the House 
of Delegates is not in session. At this 
writing (May 23) it seems likely that 
the filing of a brief amicus curiae by 
the Association’s Committee will be 
authorized in the event a reargument 
of the Harris case is obtained. 

Those who have had experience in 
the administration of justice under 
federal laws have realized that uncer- 
tainty and variety of practice existed 


as to the rights of an accused or 
suspected person as to “search and 
seizure.”” Modern devices, new crimes 
and changed conditions of life, have 
confronted law enforcement officers 
with new expedients, resorted to by 
law-breakers; but basic rights of in- 
dividuals need to be scrupulously 
maintained. The clarification and 
settlement of the law as to what is 
forbidden by the constitutional guar- 
anties under present-day conditions 
constitute a constructive task to 
which may con- 
tribute its experience and considered 


our Association 


judgment. 
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® Representing the United States in 
the Committee of seventeen members 
created by the General Assembly of 
The United Nations 


and submit a definitive plan for can 


to formulate 
rying forward “the progressive de 
velopment of international law and 
eventual codification” 33 
\.B.A. J. 


fessor of 


ifs (see 


99 


) is Philip C. Jessup, Pro 
Co 


oul 


International Law at 


member of 
1932. 

Jessup was born in New York City 
in 1897. His father, Henry W. Jessup, 


was an outstanding lawyer. The son 


lumbia University, 


\ssociation since 


was graduated from Hamilton Col 
lege in 1919 and from the Yale Law 
School in 1924. He was admitted to 
the District of Columbia Bar in 1925 
and to the New York Bar in 1927. 
He practised law in New York from 
time to time between 1927 and 1943, 
as a member of the firm of Parker and 
Duryee; but his interest turned in 
creasingly to the teaching of interna 
tional law at Columbia and to work 
for the Government in that field. 
During 1924-25 he was the Assist 
ant Solicitor of the Department of 
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State, and in 1929 he was an assist 
ant to Elihu Root at the Conference 
of Jurists as to the permanent Court 
of He 


served the United States as legal ad 


International Justice. has 
viser in many capacities including its 
delegation at the San Francisco Con 
ference in 1945. During World Wai 
I he was in the AEF. 

He is a member of many learned 
societies, in this country and abroad, 
and has received many honorary de- 
grees and decorations. He has writ- 
ten extensively and authoritatively 
on subjects in his field of law, and is 
a member of the Board of Editors of 
the American Journal of Interna- 
tronal Law. 

The 
General Assembly began its sessions 


Committee created by the 
on May 12 and is expected to com 
plete its work by mid-June, to enable 
its report to be submitted to the mem- 
ber Nations well in advance of the 
September re-convening of the As- 
sembly. Through President Rix and 
the Committee on Peace and Law 
Through United Nations, our Asso- 
ciation is cooperating actively with 
Professor Jessup and the The United 
Nations Committee and Secretariat. 


Edward 
MARTIN 





® A lawyer-veteran who has grown 
steadily in stature and in influence 
during his first term in the Senate of 
the United States is Pennsylvania’s 
former Governor, EDWARD MARTIN, 
of Washington (Pennsylvania and 
District of Columbia). Perhaps his 
distinguished career as a soldier ac- 
customed him to plain speaking. In 
any event, his outspoken expression 


of earnest views has brought him 





increasingly into public attention 
through the press. 

MARTIN was born in Ten Mile, in 
Washington Township, Greene Coun 
ty, Pennsylvania, in 1879. He was 
graduated from Waynesburg (Penn 
1901, 
law in a law office, was admitted to 
the Bar of his State in 1905, and be 


sylvania) College in studied 


gan the practice of law in Waynes 
burg. Already his predilection for 
military service had manifested it 
self. He served continuously in th 
Pennsylvania National Guard from 
1898, and was in the Philippin: 
Campaign in 1898-99 with the 10th 
Pennsylvania Volunteer Infantry 
From June to October of 1916 he 
the 
paign against the forces of Pancho 


was in Mexican Border cam 
Villa, then in France with the AEF 
in 1917-19 with the 109th and 110th 
Infantry regiments. 

In 1922 he was made a Brigadier 
General and in 1939 a Major-Gen 
eral. In February of 1941 he was in 
ducted into service as the Command 
ing General of the 28th Division of th 
United States Army, but a year later 
he was relieved of his command be 
cause he was over the age for his rank, 
and was soon placed on the inactive 
list. 
DSC with oak leaf cluster and th 
Purple Heart with the same cluster. 


Meanwhile he had received the 


This veteran of three wars went 
soon into politics and public office, 
and showed vote-getting qualities as 
well as talent for administration. H: 
was Auditor-General of Pennsylva 
nia in 1925-29 and State Treasure 
in 1929-32. In January of 1943 he be 
came Governor of Pennsylvania and 
was elected to the Senate upon the 
expiration of his term. 

His forthright meeting of issues 
was manifested on May 9 when 4 
considerable group of Communists 
who described themselves as veterans 
of World War II came to Washing 
ton and to Capitol Hill to demand 
interviews with leaders of both pat! 
ties. More than a few big-name leg: 
islators “ducked” the confrontation. 


MARTIN came off the Senate floo! 
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to talk with a delegation who said 
they were from Pennsylvania. He 
said he did this because he respected 
the veteran and all that his uniform 
stands for.” 

But he went on from there, with- 
out regard for political consequences. 
He told them that as Communists, 
even though they were in uniform, 
they “had no right to claim the re- 
spect and treatment due a veteran.” 

No one can be faithful to Ameri- 
an ideals and accept the teachings 
of Communism,” he said. 

‘Some of you were willing to fight 
under my country’s flag solely be- 
cause Russia was fighting the same 
enemy. You have the colossal 
flrontery to tell the American Con- 
eress how you want things run. 
[here is a place for you who preter 
to live under Communism. I suggest 
that you go there and stay there. If 
| can help to speed your departure, 


” 
i} On me. 


Tiburcio 
CARIAS, JR 


* During the spirited sessions of the 
General Assembly of The United 
Nations in April and May, the new 
“key” 


Committee No. 6 (Legal), made up 


Chairman of the Standing 


1 leading lawyers of the fifty-five 
Nations, is Dr. Tiburcio Carls, JR., 
4 Honduras. The policy of the dele- 
gate body continues to be that this 
iirmanship shall be held by an 
uutstanding lawyer from one of the 
iller countries of the Americas. 

lt is the high privilege of the Jour- 
\L to acquaint the lawyers of the 
United States from month to 
h the 


yrounds of the lawyers who, in 


nonth 
back- 
The 


ited Nations, are wielding potent 


personalities and 





influence as to the future of law and 
civilization. 

Dr. Cartas has recently been nomi- 
nated as Honduran Minister to Great 
Britain, and had been the Consul- 
General of his country in Liverpool, 
England, since 1938. Born in Teg- 
ucigalpa, Honduras, in 1908, he was 
eraduated in law from the Univer- 
sity of Mexico City in 1935, and then 
took post-graduate courses in eco- 
nomic and political sciences at Ox- 
ford 
During that time he served as In- 


and Liverpool Universities. 


spector-General of the Honduran 
Consulate in Liverpool. In 1938 he 
was the chief delegate of Honduras 
at the meetings, in Evian and Lon- 
don, of the Intergovernmental Com- 
mittee on Political Refugees. He rep 
resented his country at the UNRRA 
1945, and 


led the Honduran delegation to the 


conference in London in 


meetings in London of the Prepara- 


tory Commission and General As- 
sembly of The United Nations. 

As Chairman of the Legal Com- 
mittee, Dr. Carias will have much 
influence in the advancement of such 
matters as the planning for the pro 
gressive development and eventual 
codification of international law un 
der the auspices of the Assembly, in 
behalf of which the Bar Associations 
of Canada and the United States are 
active. Committee No. 6 is the larg- 
est official representative body of 
the world’s lawyers. 

His predecessor in the chairman 
ship, Dr. Roberto Jimenez (see 32 
\.B.A.]. 891), for 


American lawyers 


whom many 


formed warm 
friendship, especially during his at- 
tendance at the 1946 meeting of ow 
Atlantic 


\.B.A.J. 22), is now the President of 


\ssociation in City (33 
the Republic of Panama. The first 
Chairman of Committee No. 6, John 
E. Read, of Canada, is now a mem- 
ber of the International Court of 
Justice. 

Dr. Oswaldo Aranha, distinguished 
Brazilian lawyer whose career and 
personality were depicted to our 
readers at the time he became the 
March 
Council as delegate of Brazil (April 


President of the Security 


issue, page 367), was prevailed upon 
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by the virtually unanimous request 
of the Nations to accept election as 
the President of the General Assem- 
bly. This he did despite a severe ill- 
ness from pneumonia and his earnest 
desire to return home. As expected, 
he has proved to be a firm and im- 
pressive presiding officer and leader 
of the Assembly, and at times his 
skills as a lawyer-statesman have en- 
abled him to work out acceptable 
formulae for the solution of knotty 
problems of draftmanship. His pred- 
ecessor as Chairman of the Assem- 
bly, the doughty Belgian lawyer, 
Paul-Henri Spaak (see 32 A.B.A.]. 
210, 679), is now the Premier of Bel- 
gium, trying to maintain a stable 
government despite the alienation of 
the support of the Communist bloc. 


Robert G 
STOREY 





= A member of the House of Dele 
gates and diligent worker in our As 
State Bar ol 
Texas has become the Dean of the 
Methodist 


sociation and in the 


Southern University’s 
School of Law. ‘Thus is further evi 
denced the trend in many law schools 
to introduce the leadership of men 
of practical experience as well as 
scholarship in the law, along with 
demonstrated capacity for action in 
behalf of the profession and _ the 
public. 

Greenville, Texas, De 
1893, Colonel Storey re 


Born at 
cember 4, 
ceived his academic and legal educa- 
tion at the University of Texas and 
was admitted to practice in that 
State in 1914. In World War I he 
was a Second Lieutenant of Heavy 
Artillery. He was an Assistant Attor- 
ney General of Texas in charge of 
criminal appeals in 1921-23, was a 
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regent of the University of Texas in 
1924-30, and has been president of 
the Bar Association of Dallas. In 
1932 he was a delegate to the Inter- 
national Convention of Comparative 
Law at The Hague and in 1941 to 
the Inter-American Bar Association 
at Havana. 

Now the senior member of the 
Dallas law firm of Storey, Sanders, 
Sherrill & Armstrong, Colonel SToREY 
rose to international attention dur- 
ing the prosecution of Herman Goer- 
ing and others in the Nuremberg 
trials, in which he was executive 
counsel to Robert H. Jackson and 
awarded the Medal of Freedom and 
the French Legion of Honor. Before 
the trials, Colonel Storey had been 
Director of Intelligence at the Or- 
lando, Florida, School of Applied 
Tactics and later the Deputy Direc- 
tor of Intelligence for the Mediter- 
ranean Allied Air Forces. 

For many years Dean Storey has 
been one of our Association’s dy- 
namic members. For 1946-47 he is 
the Chairman of our Association’s 
Rights, 
which is making a diligent effort to 


Committee on Veterans’ 
secure the enactment of legislation to 
correct obvious injustices and inade- 
quacies in administrative practice, 
as to the treatment of lawyer-veter- 
ans by the Veterans’ Administration. 


Charles S. 
POTTS 





® After twenty years’ service as Dean 
of Southern Methodist University’s 
School of Law, Charles S. Ports has 
become Dean Emeritus but will 
continue under Dean Storey both his 
teaching and his writing on legal 
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subjects. Among lawyers of Texas 
and the Southwest, an abundant 
good will attests the affection and re- 
spect in which Dean Ports is held 
by those who were his students or 
have worked with him in the organ- 
ized Bar. 

Dean Potts was born at Weather- 
ford, Texas, on September 22, 1872. 
He received his A.B., A.M., and LL.B. 
degrees at the University of Texas 
and his degree of Doctor of Juridical 
Science at Harvard. He was admitted 
to practice in Texas in 1908. For 
three years during World War II he 
was a compliance commissioner for 
the War Production Board. 

Dean Potts taught law at Wash- 
ington University at St. Louis before 
becoming Dean at S. M. U. in 1927. 
He had been professor of economics 
and history at Texas A. & M. Col- 
lege in 1902-07, professor of law and 
government at the University of 
Texas in 1909-25, and a Thayer 
Teaching Fellow at Harvard Law 
School in 1925-26. He was one of the 
founders of the Texas Law Review 
in 1922 and was chairman of the edi- 
torial board in 1922-25. At S. M. U. 
Dean Ports has been instrumental 
in founding a law publication, Texas 
Law and Legislation, which will 
soon be issued. His son, George Gar- 
rison Potts, is chairman of the edi- 
torial board. 

Dean Potts has been a member of 
our Association since 1914. He is a 
member of the Texas and Dallas Bar 
Associations, the American Political 
Science Association, and the Ameri- 
can Judicature Society. 


William E. 
CHILTON 





#" At the request of General Doug- 
las MacArthur’s Headquarters in 


Japan, William E. CHILton, of the 











Cleveland (Ohio) Bar, member of 
our Association since 1929, has gone 
to Tokyo for a two-year term of duty 
under recruitment as Chief of the 
Patents and Copyright Branch of the 
Civil Affairs Division of the War De. 
partment’s Special Staff. 

CHILTON is a native of Virginia 
and attended Virginia Polytechnic 
Institute and the George Washing- 
ton University Law School. He has 
practised patent law in Cleveland 
for more than twenty years. At the 
age of 48, he is now in charge of re- 
organizing the Japanese Patent Of- 
fice and re-establishing foreign pat- 
ents which were seized by the Japa- 
nese during the war. 


Wendell B. 
FARRIS 





" From the newspapers of Canada 
comes word of the notable dinner 
tendered on March 25, in Vancouver, 
B. C., to Chief Justice WENDELL B. 
Farris, of the Supreme Court of 
British Columbia. The dinner was 
given him by his colleagues on the 
bench throughout the Province, and 
was an event unique in the annals 
of that judiciary. 

Born in New Brunswick sixty-one 
years ago, long active in the practice 
of law and in Liberal party leader- 
ship in western Canada, Chief Jus- 
FARRIS have made 
an outstanding record during his 
five years on the bench. “Repeated- 
ly he has spoken in favor of depend- 
ence on the Courts instead of the 
acceptance of the decisions of bu- 
reaucrats,” said the Vancouver Daily 
Province of him. 

In 1944-45 Chief Justice FARRIs 


tice is said to 
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was Chairman of the Canadian Bar 
Association’s Committee to cooper- 
ate with the American Bar Associa- 
tion's Committee as to the World 
Court and the Statute of the Court. 
During the sessions of the Committee 
| jurists in Washington in April of 
1045 and the San Francisco Confer- 
nce following, he worked closely 
with our Association’s Committee 
ind was a most influential factor in 
bringing about the favorable results. 








Harold 
SHEPHERD 





® The new Dean of the Law School 
at Duke University, at Durham, 
North Carolina, is Harold SHEPHERD, 
who was born in Paris, Idaho, in 
897, received his A.B. degree from 
Leland Stanford University with Phi 
Beta Kappa honors in 1919 and J.D. 
degree in 1922. He has been a mem- 
ber of our Association since 1931. 

He was Dean of the Law School 
it the University of Wyoming in 
1922-23, associate professor and then 
professor of law at Stanford during 
1923-30, Dean of the Law School of 
the University of Washington (State) 
in 1930-36, Waldman Professor of 
Contracts at the University of Cin- 
cinnati in 1936-39. He has been a 
imember of the law faculty at Duke 
since 1939 and visiting professor of 
law (summer) at the University of 
Chicago, Stanford University, and 
the University of Minnesota. 

During World War I, SHEPHERD 

as a 2nd Lieutenant in the United 
States Army. In World War II, he 
was a Major, Lieutenant-Colonel, 
‘ and Colonel, in the Army of the 
United States, first as Chief of the 
Contract Termination Branch, and 
later as Chief of the Legal Division 
of the Office of Chief of Ordnance. 
This highly esteemed legal schol- 






















ar and teacher was the Secretary of 
the Association of American Law 
Schools in 1937-40 and its President 
in 1941. He is a member of the 
Wyoming, Washington and Ohio 
State Bar Associations, and has been 
active in the American Bar Asso- 
ciation’s efforts in behalf of legal 
education. 


James 
Quigg 
NEWTON, JR. 





" The “shape of things to come” 
may have been foretold when, on 
May 21, a 35-year old lawyer, politi- 
cally independent, a Navy veteran of 
World War II, member of our Asso- 
ciation since 1939, made a runaway 
race of the municipal election in 
Denver, Colorado. Far outdistanc- 
ing five rivals, NEwTon was elected 
Mayor, defeating two Democrats, 
both Mayor Benjamin F. Stapleton, 
the five-term incumbent who had 
served for twenty years and Thomas 
J. Morrissey, a popular former Unit- 
ed States Attorney, and also State 
District Judge William H. Black, 
Republican. NEwrToNn received near- 
ly 60 per cent of the total vote cast, 
which was the heaviest in Denver’s 
municipal history. 

Scion of a family prominent in 
Colorado since territorial days, New- 
TON pledged “a non-partisan, non- 
political government”. He had never 
voted in a primary or election but 
he had the support of many leaders 
of both political parties and both of 
the Denver daily newspapers. 

Born in Denver only twelve years 
before Mayor Stapleton first took 
office, he went to Yale for his college 
and law degrees, served for a year as 
legal assistant to former Professor 
William O. Douglas, then Chairman 
of the Securities and Exchange Com- 
mission and now of the Supreme 


Lawyers in the News 


Court, and then returned to Denver 
to open his own office for the prac- 
tice of law, in which he did well. 
He went into the Navy early in 
1942 as an Ensign in the Naval Air 
Transport Command, received four 
“spot” promotions during his four 
years, and wound up as a Com- 
mander and as special assistant to 
John D. Sullivan, the New Hamp- 
shire lawyer who was Assistant Sec- 
retary of the Navy for Air. He has 
been President of the Board of 
Trustees of Denver University, led 
the raising of $2,000,000 for its re- 
organization and building program, 
and was named by the Junior Cham- 
ber of Commerce as Denver’s out- 
standing young man for 1946. 


Charles F. 
WENNERSTRUM 





® President Truman on May 15 ap- 
pointed Chief Justice WENNERSTRUM, 
of the Supreme Court of lowa, mem- 
ber of our Association since 1922, to 
serve on tribunals to try Axis war 
criminals in Germany. An Executive 
Order was made out to enable the 
appointee to serve on any of the 
tribunals in the United States Occu- 
pation Zone. 

Judge WENNERSTRUM was born in 
Cambridge, Illinois, in 1889. He 
took his college and law degrees at 
Drake University. In 1914 he was 
admitted to the Iowa Bar, to practise 
in Adel and later in Chariton. In 
1918 he served as a Second Lieuten- 
ant in the United States Army. He 
was county attorney of Lucas County 
and a State Judge for the Second Ju- 
dicial Circuit. In 1941 he was elected 
to the Supreme Court of his State. 
In politics he is a Republican. His 
home is in Chariton, lowa. 
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by Edgar Bronson Tolman* 


CRIMINAL LAW 


Use of the Mails to Defraud—Arrest— 
Unreasonable Search and Seizure— 
Unlawful Possession of Selective 
Service Registration Certificates and 
Classification Cards—Fourth 
Amendment 


Harris v. U. S., 91 L. ed. Adv. Ops. 
1018; 67 Sup. Ct. Rep. 1098; U. S. 
Law Week 4492 (No. 34, decided May 
5, 1947). 

Iwo warrants were issued—one un- 
der the Mail Fraud Statute and the 
National Stolen 
Property Act—for the arrest of Har 


other under the 
ris for using the mails to transport 
forged checks. Agents of the Federal 
Sureau of Investigation went to Har- 
ris’ residence and there arrested him 
under the authority of those war- 
rants. The arrest took place in the 
living room of the four-room apart- 
ment in which he resided. Evidence 
indicated that Harris’ forgeries were 
copied from cancelled checks. Those 
checks were thought to be in his pos 
session. The FBI agents thoroughly 


searched the apartment and each 
room thereof. At the end of five 
hours, one of the searchers found a 
sealed envelope marked “Personal 
Papers, George Harris”. Upon open- 
ing the envelope it was found to con- 
tain certificates of registration and 
classification cards issued by a Selec- 
tive Service Board. After the arrest, 
Harris was indicted for unlawfully 
possessing the draft cards. Prior to 
the trial, motions were made to sup- 
press the evidence on the grounds 
that it had been obtained by unrea- 
sonable search and seizure contrary 
to the Fourth 
Amendment, and that to admit it 


provisions of the 


* Assisted by James L. Homire, E. J. Dimock and 
Mark H. Johnson 
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would violate that Amendment. On 
the trial objection was made to the 
receiving of the evidence concerning 
the Selective Service papers on the 
same grounds. The trial court de- 
nied the motion to suppress and 
overruled the objection to the evi- 
dence. The Circuit Court of Appeals, 
Tenth Circuit, affirmed the judgment 
of conviction. The Supreme Court 
granted certiorari and affirmed. 

Mr. Chief Justice Vinson delivered 
the opinion of the Court. He notes 
that the District 
opinion, and that the Circuit Court 


Court wrote no 
affirmed the conviction, on findings 
that the search was ‘‘carried on in 
good faith” by the federal agents fon 
the purposes expressed, that it was 
not “a general exploratory search” 
for merely evidentiary materials, and 
that the search and seizure were a 
“reasonable incident to petitioner’s 
arrest”. The opinion recognizes that 
the rights reserved by the Fourth 
Amendment “ ‘are to be regarded as 
of the very essence of constitutional 
liberty’. The opinion also points 
out that “it is only unreasonable 
searches and seizures” which are for- 
bidden by the Constitution, and that 
the test of “reasonableness cannot be 
stated in rigid and absolute terms”, 
but “each case is to be decided on its 
own facts and circumstances’. 

The Cuter Justice declared that 
the Constitution does not require a 
search warrant as a prerequisite for 
every valid search and seizure and 
that “search and seizure incident to 
lawful arrest is a practice of ancient 
origin and has long been an integral 
part of the law enforcement pro- 
cedures of the United States and of 
the individual states”. 
tion had been raised that since Har- 
ris had been arrested in the living 


The objec- 








room, the right of search and seizure 
In dis- 
posing of that objection, the Curt 


was confined to that room. 


Justice said that the Court has fre- 
quently recognized that “the search 
incident to arrest may, under appro 
priate circumstances, extend beyond 
the person of the one arrested to in 
clude the premises under his imme- 
diate control’. It was observed that 
the apartment occupied by Harris 
consisted of a living room, bathroom, 
bedroom and kitchen; that he was in 
exclusive control of each of those 
rooms and that the search for objects 
as small as cancelled checks justified 
the intensive search in all the rooms 
of the apartment. He disposes ol 
this branch of the objections by 
the declaration that, ‘““We do not be 
lieve that the search in this case went 
beyond that which the situation rea 
sonably demanded”. In answer to 
the contention of the accused that the 
search for and seizure of the Selective 
Service cards was a transgression on 
his personal right to privacy, the 
CuirF JUusTICE points out that the 
draft cards were “the property of the 
United States” and that in keeping 
those cards in his possession Harris 
was “guilty of a serious and contin- 
uing offense against the laws of the 
United States’. 
“A crime was thus being committed 


And it was said that, 


in the very presence of the agents 
conducting the search”. It is further 
declared that “Nothing in the deci- 
sions of this Court gives support to 
the suggestion that under such cir- 
cumstances the law-enforcement ofh- 
cials must impotently stand aside and 
refrain from seizing such contra- 
brand material”. 

The opinion concludes with this 
pronouncement: “We should not per- 


mit our knowledge that abuses some- 
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times occur to give sinister color- 
ation to procedures which are basi- 
cally reasonable. We conclude that in 
this case the evidence which formed 
basis of petitioner’s conviction 


obtained without violation of 
petitioner’s rights under the Consti- 
tution.” 
\Ir. Justice JACKSON delivered a 
dissenting opinion, the basis of which 
s his doubt whether any “right to 
search a home is conferred on officers 
by the fact that within that home 
they arrest one of its inhabitants.” 
He begins with a quotation from the 
Fourth Amendment, “The right of 
the people to be secure in their per- 
sons, houses, papers, and effects 
igainst unreasonable searches and 
seizures, shall not be violated .. .” 
He characterizes that sentence as a 
rough indication of “the immunity 
of the citizen which must not be vio- 
lated.” He then points out that the 


‘ 


imendment “goes on to recite how 
officers may be authorized, consist- 
ently with the right so declared, to 
make searches.” And he says, “Here 
endeth the command of the fore- 
fathers’. He declares, ‘The fore- 
fathers, however, were guilty of a 
serious oversight if they left open an- 
other way by which searches may be 
made without a search warrant .. .” 

Mr. Justice JACKSON, referring to 
prior decisions of the Court, declares 
that “Some opinions have spoken in 
generalities of this right to search 
such property incidentally to arrest 
of the person as including whatever 
was in the arrested person’s posses- 
sion.” He refers to the tendency of 
those charged with law enforcement 
to expand the word “possession” to 
mean “constructive possession by rea- 
son of tenancy or ownership,” and 
he declazes his inability to find that 
extension sanctioned by prior deci- 
sions of the Court. Mr. Justice JACK- 
son plainly expresses his opposition 
to any such extension. At some length 
he portrays the tendency of those 
charged with law-enforcement to the 
free exercise of their power and 
warns against the consequences of 
that tendency, saying, “The difficulty 
with this problem for me is that once 
the search is allowed to go beyond the 


person arrested and the objects upon 
him or in his immediate physical 
control, I see no practical limit short 
of that set in the opinion of the 
CuieF Justice—and that means to me 
no limit at all.”’ 

However, Mr. Justice JACKSON dis- 
sents from the views expressed by the 
other dissenters. 

Some of the dissents had main- 
tained that the search was unreason- 
able because it was so intensive. To 
this Mr. Justice JACKSON replies, ‘ 
is a search valid if it is superficial, 
and illegal only if it is thorough?” 
It had also been maintained in some 
of the other dissents that this search 
went beyond what was in “plain 
sight.”” To that he replies, “It would 
seem a little capricious to say that 
a gun on top of a newspaper could 
be taken, but a newspaper on top 
of a gun insulated it from seizure.” 

He summarizes his views as fol- 
lows: “The fair implication of the 
Constitution is that no search of 
premises, as such, is reasonable except 
the cause for it be approved and the 
limits of it fixed and the scope of it 
particularly defined by a disinterested 
magistrate.” 

Mr. Justice Murpny also delivered 
a dissenting opinion. He lays special 
emphasis upon the statement that, 
“No evidence of crimes charged in 
the warrants for arrest has been 
found; no prosecution of petitioner 
for those crimes has developed.” 

As to the right of search and seizure 
incident to an arrest, he says: “It is 
undoubtedly true that limited seiz- 
ures may be made without the bene- 
fit of search warrants under certain 
circumstances where a person has 
been arrested in his home. Due ac- 
commodation must be made for the 
necessary processes of law enforce- 
ment. Seizure may be made of ar- 
ticles and papers on the person of 
the one arrested. And the arresting 
officer is free to look around and seize 
those fruits and evidences of crime 
which are in plain sight and in his 
immediate and discernible presence.” 

The dissenting opinion then con- 
siders the character of the search and 
seizure even if it was mzde merely 
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for the purpose of looking for the 
“fruits and instrumentalities” of the 
crimes for which the arrest was made. 
On this branch of the case, the opin- 
ion says that a search for minute 
objects possibly connected with the 
certain crimes for which the arrest 
was made, “inevitably becomes .. . a 
general exploratory search for ‘any- 
thing’ in connection with the alleged 
crime or any other crime—a type ol 
search ... roundly condemned by the 
Constitution.” 

The opinion closes with the follow 
ing quotation from Judge Learned 
Hand: “If the prosecution of crime 
is to be conducted with so little re- 
gard for that protection which cen- 
turies of English law have given to 
the individual, we are indeed at the 
dawn of a new era; and much that we 
have deemed vital to our liberties, is 
a delusion.” 

Mr. Justice FRANKFURTER and Mr. 
Justice RUTLEDGE concurred in this 
dissent. 

Mr. Justice FRANKFURTER also de 
livered a dissenting opinion. The 
special characteristic of his opinion 
was that it presented an examination 
of the common law rules, the English 
cases and more than two score de- 
cisions of the Supreme Court of the 
United States on the character and 
extent of “reasonable” search and 
seizure. Its general course of reason- 
ing and its scope and tendency is il- 
lustrated by the following quotation: 
“The prohibition against unreason- 
able search and seizure is normally 
invoked by those accused of crime, 
and criminals have few friends. The 
implications of such encroachment, 
however, reach far beyond the thief 
or the blackracketeer.” 

To some extent Mr. Justice FRANK- 
FURTER and Mr. Justice JACKSON rec- 
ognize a limited right of search of the 
person of one charged with a crime 
arrested under a lawful warrant: 
“The only exceptions to the safe- 
guard of a warrant issued by a mag- 
istrate are those which the common 
law recognized as inherent limita- 
tions of the policy which found ex- 
pression in the Fourth Amendment— 
where circumstances preclude the ob- 
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taining of a warrant (as in the case of 
movable vehicles), and where the 
warrant for the arrest of a person 
carries with it authority to seize all 
that is on the person, or is in such 
open and immediate physical rela- 
tion to him as to be in a fair sense, a 
projection of his person.” T. 

The case was argued by Mr. Roy 
St. Lewis and by Mr. Herbert K. 
Hyde for Harris, and by Mr. Fred- 
erick Bernays Wiener for the United 
States. 


Treason—Evidence of Two Wit- 
nesses to Each Overt Act—Cramer 
v. United States Reaffirmed but Dis- 
tinguished 

Haupt v. U. S., 91 L. ed. Adv. Ops. 
803; 67 Sup. Ct. 874; U. S. Law Week 
4378. (No. 49, decided March 31, 
1947). 


This is the second appearance of 
this case before the Supreme Court. 
The accused is the father of Herbert 
Haupt, one of the saboteurs who 
came to this country from Germany 
in a German submarine with others 
on a mission of espionage and sabo- 
tage. He was apprehended, tried be- 
fore a military tribunal, convicted, 
and sentenced to death. His convic- 
tion was affirmed by the Supreme 
Court and his execution followed. 

Hans, the father, was indicted on 
charges of treason, found guilty and 
sentenced to death. His conviction 
was reversed by the Supreme Court 
because of failure in the first trial to 
prove by two witnesses one of the 
overt acts charged. 


On the second trial the elder Haupt 
was again found guilty of treason, 
and his conviction was affirmed in 
the Circuit Court of Appeals, one 
judge dissenting. The Supreme Court 


took the 
affirmed. 


case on certiorari and 

The opinion of the Court was de- 
livered by Mr. Justice JACKson. It 
had been urged in defense and 
on appeal that “the overt acts sub- 
mitted do not constitute acts of trea- 
son, but that each is commonplace, 
insignificant and colorless,” but Mr. 
Justice JACKSON rejects that argu- 
ment, “there can be no question that 
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sheltering, or helping to get employ- 
ment is helpful to any enemy agent.” 
He declared that the action of the 
elder Haupt in sheltering his son, 
helping to obtain employment where 
he might get information regarding 
the “Norden Sight” and helping him 
to purchase an automobile to be 
used in his espionage activities, 
would “aid and comfort” his son in 
his mission of sabotage. 

Distinguishing these features of 
the case from those in the Cramer 
case relied upon by the defendants 
as grounds for reversal, Mr. Justice 
JAcKson says, “They have the un- 
mistakable quality which was found 
lacking in the Cramer case of for- 
warding the saboteur in his mission.” 

It was also contended that, as to 
the overt acts charged as “harboring 
the enemy” the proof of two wit- 
nesses to each act was lacking. These 
contentions are taken up item by 
item and Mr. Justice JACKSON says, 
“We think the proof is sufficient to 
comply with the constitutional re- 
quirement that two witnesses testify 
to the overt acts in that group which 
charges harboring and sheltering the 
saboteur.” 

Earnest contention was made that 
the overt acts involved in the pur- 
chase of an automobile by the elder 
Haupt for his son and driven away 
by the son were not established by 
the testimony of two witnesses. This 
contention is rejected and it was 
held that the jury was justified in 
finding from the evidence presented 
on this point that this act also was 
established by two witnesses. 

Similar points were urged in re- 
gard to assistance by the elder Haupt 
of his son in obtaining employment, 
in a lens factory, where information 
might be obtainable as to the “Nor- 
den Sight”. This contention was re- 
jected and it was held that assistance 
in obtaining employment was aid 
and comfort to the enemy and was 
proved by two witnesses. 

It had also been contended that 
the conduct of the father was not 
motivated by “adherence to the ene- 
my” but by “parental solicitude”. 
Here, too, the evidence is examined 
in detail. The defendants’ declara- 


tions of friendship to Germany, sym- 
pathy with its purposes, and hostility 
to the American cause were pointed 
out as indicating more than parental 
solicitude. It was held that on this 
question the jury was correctly in- 
structed, that the evidence presented 
a question within their province and 
that their verdict could not be set 
aside merely because of the possi- 
bility of a different conclusion. 

It was objected that, evidence of 
defendant’s conversations with other 
persons which was proved on the 
trial, constituted confessions and 
that since those conversations were 
not made by the defendant himself 
in open court, their admission of. 
fended against the constitutional re- 
quirement that confession of treason 
must be made in open court. That 
contention was also rejected, it being 
pointed out that the evidence was 
introduced to show the defendant's 
intent and his adherence to the ene- 
my and they were not and could not 
have been offered or admitted as 
confessions. 

Many other points were raised and 
rejected and the opinion concludes 
in these words: “Haupt has been 
twice tried and twice found guilty. 
The law of treason makes and prop 
erly makes conviction difficult but 
not impossible. His acts aided an 
enemy of the United States toward 
accomplishing his mission of sabo- 
tage. The mission was frustrated 
but defendant did his best to make 
it succeed. His overt acts were proved 
in compliance with the hard test of 
the Constitution, are hardly denied, 
and the proof leaves no reasonable 
doubt of the guilt.” 

Mr. Justice Doucias delivered a 
concurring opinion in which he 
deals with the objection urged by 
the defense that not only must overt 
acts be proved by two witnesses but 
that the treasonable character of the 
act must also be proved by two wit- 
nesses. He declares that overt acts 
and treasonable intent are separate 
and distinct matters, that the consti- 
tutional requirement of two wit- 
nesses applies only to the proof of 
the overt acts and not to the treason- 
able character of those acts. Distin- 
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ouishing this case from the closely 
parallel case of Cramer v. U.S. and 
reafirming that decision, he shows 


that the character of the overt act 
be proved as other acts are 

ved in criminal prosecutions. 
Justice Murpuy delivered a 
lissenting opinion. His dissent is 
sed upon his contention that the 
act of the elder Haupt in giving his 
son shelter in the father’s house was 
an exercise of parental solicitude and 

not of ‘‘treasonable intent”. "BE: 
(he case was argued by Mr. Paul 
\. F. Warnholtz for Haupt, and by 
Mr. Frederick Bernays Wiener for 

United States. 


Application of the ‘Full Faith and 
Credit’”” Rule—Conflict of Laws— 
Custody of Children 


Vew York ex rel Halvey v. Halvey, 
91 L. ed. Adv. Ops. 793; 67 Sup. Ct. 
Rep. 903; U. S. Law Week 4392. (No. 
184, decided March 31, 1947). 


This was an action of habeas cor- 
pus brought by a divorced wife 
against her husband to regain pos- 
session of a child taken from her by 
her husband after the divorce and 
removed by him from the mother’s 
lorida residence to the father’s New 
York residence. 

The husband and wife lived to- 

ther in New York state seven years; 
in 1938 a son was born of that mar- 
Marital troubles developed 
ind the wife left her husband, took 
her son to Florida, established her 
residence there, and then filed a suit 
for divorce. The husband was served 
only by publication. He made no 
personal appearance. The decree of 
the Florida court granted divorce 
ind gave the mother permanent cus- 
tody of the child. The father came 
from New York to Florida and a day 
before the entry of the divorce de- 
cree, took the child to New York 
without the mother’s consent. The 
boy was then about 8 years of age. 


riage. 


The mother brought this habeas 
corpus action in the Supreme Court 
of New York to recover possession 
of her son from the father. After 
hearing, the New York Court or- 


dered “(1) that the custody of the 
child remain with the mother; (2) 
that the father have rights of visita- 
tion including the right to keep the 
child with him during stated vacation 
periods in each year, and (3) that 
the mother file with the court a 
surety bond in the sum of $5,000, 
conditioned on the delivery of the 
child in Florida for removal by the 
father to New York for the periods 
when he had the right to keep the 
child with him.” The Appellate Di- 
vision and the New York Court ot 
Appeals affirmed the decree. The 
Supreme Court of the United States 
allowed certiorari because of the im- 
portance of the Constitutional ques- 
tions involved and the judgment of 
the New York Courts was affirmed. 

Mr. Justice Douctas delivered the 
opinion of the Court. He notes that 
the Florida decree was not “irrevoca- 
ble and unchangeable”; that in Flor- 
ida the interest of the child is para- 
mount; and that “the inherent rights 
of parents to enjoy the society and 
association of their offspring, with 
reasonable opportunity to impress 
upon them a father’s or a mother’s 
love and affection in their upbring- 
ing, must be regarded as being of an 
equally important, if not controlling 
consideration in adjusting the right 
of custody as between parents in or- 
dinary cases.” 

Mr. Justice DouGLas examines the 
relevant Florida decisions and says 
“The result is that custody decrees 
of Florida courts are ordinarily not 
res judicata either in Florida or else- 
where, except as to the facts before 
the court at the time of judgment.” 
It is pointed out that the father did 
not appear at the Florida hearing 
and that the record shows no evi- 
dence bearing upon his fitness to 
share in the custody of the child and 
it is said: “It seems to us plain, there- 
fore, that the Florida court would 
have been empowered to modify the 
decree in the interests of the child 
and to grant respondent the right of 
visitation, if he had applied to it 
rather than to the New York court 
and had presented his version of the 
controversy for the first-time in his 
application for modification.” 


21 
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Mr. Justice DoucLas next consid- 
ers the application of the “Full 
Faith and Credit” clause of the Con- 
stitution. As to the effect of jurisdic- 
tion or of the lack of it, it is said “If 
the court of the State which rendered 
the judgment had no jurisdiction 
over the person or the subject mat- 
ter, the jurisdictional infirmity is not 
saved by the Full Faith and Credit 
Clause.” 

It is further pointed out that the 
New York Court had the child and 
both parents before it, that after 
hearing it determined that the wel- 
fare of the child and the interests of 
the father justified modification of 
the decree and it was noted that the 
record contains no showing to sup- 
port the claim that the Florida judg- 
ment received less credit in New 
York than it had in Florida. 

Mr. Justice JACKSON concurred in 
the result on the ground that the rec- 
ord does not show jurisdiction in the 
Florida court. 

Mr. Justice RUTLEDGE and Mr. 
Justice FRANKFURTER delivered con- 
curring opinions. yg 

The case was argued by Mr. B. E. 
Hendricks for New York ex rel Hal- 
ey, and by Mr. Samuel Shapiro for 
Halvey. 


CONSTITUTIONAL LAW 


Equal Protection of the Laws—Valid- 
ity of Louisiana Statutory Regulations 
Governing Pilots 

Kotch v. Port of New Orleans, 91 L. 
ed. Adv. Ops. 826; 67 Sup. Ct. Rep. 
910; U. S. Law Week 4395. (No. 291, 
decided March $1, 1947). 


By this appeal a challenge was 
made to the validity of Louisiana’s 
statutory system of selecting pilots 
for seagoing vessels between New 
Orleans and foreign ports. Among 
the requirements is one that a person 
seeking a pilot’s license must serve 
a six month’s apprenticeship under 
incumbent pilots. The charge is that 
the incumbent pilots have unfettered 
discretion to select the apprentices 
whom they will train and that they, 
in fact, select only their relatives and 
friends for training. It is urged that 
this limits the opportunity to obtain 
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a pilot’s license to those who are rela 
tives of licensed pilots and that this 
violates the equal protection clause 
Fourteenth Amendment as 
Yick Wo v. Hopkins, 


of the 
construed in 
118 U.S. 356. 

The state courts upheld the statu- 
tory system as thus applied. On ap- 
peal, the Supreme Court affirmed. 
Che opinion of the Court was de- 
livered by Mr. Justice Biack. The 
opinion is devoted chiefly to a con- 
sideration of the peculiar qualifica- 
tions which pilots in the lower Mis- 
sissippi are required to possess, the 
long standing practice of apprentice- 
ships, the highly personalized nature 
of the calling, the limited number 
of persons who, as a practical matter, 
can become pilots, and the fact that 
pilotage has been governed by state 
regulations since 1789 when Congress 
decided that federal regulation on 
the subject was unnecessary. As con- 
cluded by the Court “The object of 
the entire pilotage law . . ., is to se- 
cure for the State and others inter- 
ested the safest and most efficiently 
operated pilotage system practicable. 
We cannot say that the method 
adopted in Louisiana for the selec- 
tion of pilots is unrelated to this 
objective.” 

Mr. Justice RuTLEDGE delivered a 
dissenting opinion in which he ob- 
serves that the result of the decision 
of the Court 
the ranks of pilots turn on con- 


makes admission to 
sanguinity. In his opinion the case 
falls squarely within the ruling in 
Yick Wo v. Hopkins. 

Mr. Justices REED, Doucias and 
Murpny joined in the dissent. H. 

The case was argued by Mr. Charles 
A. O’Niell, Jr., and Mr. M. A. Grace 
for Kotch, et. al., and by Mr. Arthur 
A. Moreno for Commissioners. 


TAXATION 


Income Tax—Gain upon Sale of 
Property Subject to Mortgage 

Crane v. Commissioner of Internal 
Revenue, 91 L. ed. Adv. Ops. 931; 67 
Sup. Ct. Rep. 1047; U. S. Law Week 
4455 (No. 68, decided April 14, 1947). 


The taxpayer, as beneficiary of her 
husband's estate, acquired an apart- 
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ment building subject to a mortgage. 
On the estate tax return the value of 
the property was stated to be exactly 
equal to the amount of the mortgage 
debt. The taxpayer operated the 
property for several years under an 
agreement whereby she turned ove 
the net operating income to the 
mortgagee. She then sold the prop- 
erty, subject to the mortgage, for a 
small amount of cash. During the 
period of her ownership, she had de- 
ducted annual depreciation based up- 
on the value of the property at the 
time of her husband’s death, without 
reduction by reason of the mortgage. 
Upon the sale, she reported only the 
cash consideration as gain. The gov- 
that 
must include the depreciation pre- 


ernment contended her gain 
viously deducted by her. The Tax 
Court sustained the taxpayer (3 T.C. 
585), but the Second Circuit reversed 
(153 F. (2d) 504). 

The reversal was upheld in an 
opinion by the CHIEF JUSTICE. 

The opinion treats three separate 
problems: (1) the basis of the prop- 
erty at the time of acquisition, (2) 
the depreciation allowable, and (3) 
the selling price of the property. 

On the first point, the Court holds 
that the “property” acquired by the 
taxpayer was the building, not the 
equity above the mortgage. It is im- 
material that she did not. assume the 
mortgage. The original basis of the 
property to the taxpayer was there- 
fore the value of the building at the 
time of the decedent’s death, not zero. 
\ more important implication of 
this reasoning, in the normal case of 
a purchase subject to a mortgage, is 
that the cost basis of the property 
includes the amount of the unas- 
sumed mortgage. 

The annual depreciation, there- 
fore, must be upon the basis so com- 
puted, and the basis must therefore 
be reduced by such depreciation. An 
important point, however was ex- 
pressly left unanswered: Would de- 
preciation be allowable if the value 
of the property was less than the 
mortgage debt? 

Finally, the opinion holds that the 
selling price of the property is the 
consideration plus the 


received 








amount of the mortgage at the time 
of sale, even though the mortgage 
is not assumed by the purchaser. |t 
is interesting to note, however, that 
this result was predicated upon the 
that the 
property was worth more than th¢ 


questionable assumption 


mortgage because the purchaser was 
willing to pay the “boot.” 

The effect of these 
was that the taxpayer realized gain 
on the sale equal to the cash re 
ceived plus the depreciation previ 


three steps 


ously deductible. 

Mr. Justice JAcKson delivered 4 
dissenting opinion, joined by Mr. 
Justice FRANKFURTER and Mr Justice 
Doucias. The dissent argued that 
the Tax Court’s “fact-finding” should 
have been sustained under the Dol 
son rule. J. 

Ihe case was argued by Mr. Ed 
ward S. Bentley for Crane, and by 
Mr. J. 
sioner of Internal Revenue. 


Louis Monarch for Commis 


Constitutionality of Local License 


Tax—tInterstate Commerce 
Independent Warehouses, Inc. et al \ 
Scheele, 91 L. ed. Adv. Ops. 967; 67 
Sup. Ct. Rep. 1062; U. S. Law Week 
1444 (No. 83, decided April 14, 1947). 
The taxpayer, a public warehouse 
corporation, challenged a local li 
cense tax upon the business of sto1 
ing goods for hire. The warehous: 
company was organized by the Erie 
Railroad Company to operate a coal! 
storage yard in Saddle River Town 
ship, New Jersey. The purpose of 
the yard was to afford a place near 
New York City where shippers could 
store their coal throughout the yea 
for convenient distribution to meet 
seasonal demand. Shippers were given 
a “transit privilege”, that is, the 
right to designate a point of reship 
ment and to pay only the remaindet 
of the through tariff rate from the 
point of original shipment at the 
mine. Storage facilities were free 
for a period of two years, but a 
charge was made by Erie for unload 
ing and reloading. The license tax 
exacted by the township was based 
upon the area of the yard, and was 
in addition to the general property 
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Most of the coal was reshipped 
other states. ‘The warehouse com- 
pany contended that the tax violated 
Interstate Commerce and Due 


wess Clauses. 


[he tax was sustained in an opin 
by Mr. Justice RUTLEDGE. 
lhe opinion holds that there was 


sufficient “interruption” of the 


pansit to warrant the tax in issue. 


|: relies upon the facts that the re- 
shipment point was not designated, 
or even known, until after the storage 
had begun; that the storage could 
be for a long period; that the goods 
were fungible; that the shipper was 
ree to sell the coal in New Jersey 
iter storage; and that the storage 
vas not “due to the necessities of the 
journey or for the purpose of safety 
und convenience in the course of the 
novement”, but was for the business 
interests of the shipper. Either a 
property tax upon the stored goods, 
x a license tax upon the business of 
storing them, is permissible upon 
such facts. 

Mr. Justice RUTLEDGE disposes also 
of the taxpayer’s arguments under 
the Due Process clause. ‘The tax was 
not discriminatory merely because 
there was no other public warehouse 
in the township. Nor was the tax in- 
valid as being unreasonably large for 
the privilege conferred. 

Mr. Justice FRANKFURTER joined in 
the majority opinion, and delivered 
a concurring opinion. 

Mr. Justice JACKsoN delivered 
a dissenting opinion, in which the 
CHIEF JUSTICE joined. He contends 
that the tax here is essentially a tax 
on the coal, which must be paid by 
consumers who are nonresidents of 
the taxing authority. “The Consti- 
tution laid restraints upon each lo- 
cality lest their local advantages be 
pursued at the cost of the commerce 
on which the prosperity of all de- 
pends”. J. 

The case was argued by Mr. Duane 
E. Minard for Warehouse Company, 
and by Mr. Harry Lane and Mr. 
Ralph W. Chandless for Scheele. 


FEDERAL PROCEDURE 


Venue in Federal Courts—Application 
of Doctrine of Forum Non Conven- 
iens in Law and Equity 

Gulf Oil Corp. v. Gilbert, 91 L. ed. 
Adv. Ops. 755; 67 Sup. Ct. Rep. 839; 
U. S. Law Week 4315. (No. 93, de- 
cided March 10, 1947.) 

Koster v. (American) Lumbermen’s 
Mutual Casualty Company, 91 L. ed. 
Adv. Ops. 764; 67 Sup. Ct. Rep. 828; 
U. S. Law Week 4320. (No. 206, de- 
cided March 10, 1947.) 

These two cases involve questions 
as to whether the federal courts have 
power to dismiss actions in the ap- 
plication of the doctrine of forum 
non conveniens, and whether the 
doctrine is applicable in the present 
cases. 

No. 93, the Gulf Oil case, was an 
action at law in tort for damages. 
The plaintiff, Gilbert, brought the 
action in a federal court in New 
York against the Gulf Oil Corpora- 
tion, a Pennsylvania corporation 
qualified to do business in both Vir- 
ginia and New York. The action was 
for damages for careless handling of 
gasoline at Gilbert’s place of business 
at Lynchburg, Virginia, resulting in 
a fire which damaged Gilbert’s prop- 
erty and that of his customers. Judg- 
ment for $365,529 was asked. It was 
conceded that the venue statutes of 
the United States permitted the ac- 
tion to be brought in New York, but 
the defendant urged that jurisdic- 
tion should not be exercised, because 
the defendant would be greatly in- 
convenienced by having the case 
tried in New York, since none of the 
persons who had any connection with 
the case resided in New York. It ap- 
peared also that there was no con- 
venience of the plantiff served by 
having the case tried in New York. 

The trial judge dismissed the com- 
plaint, remitting Gilbert to the 
courts of his own community. The 
Circuit Court of Appeals reversed. 
On certiorari, the Supreme Court 
reversed the latter ruling. Mr. Justice 
Jackson delivered the opinion of the 
Court, and pointed out that the fed- 
eral courts have repeatedly recog- 
nized the existence of power to 
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decline to exercise jurisdiction in ex- 
ceptuional circumstances, in actions at 
law. The opinion notes that the doc- 
trine is to be sparingly applied, 
and that the Court has wisely re- 
frained from attempting to cata- 
logue the circumstances which will 
justify or require either the grant or 
denial of relief. After a recital of 
factors which may bear on the deci 
sion, the conclusion is reached that 
the trial court had not abused its dis- 
cretion in dismissing the action in 
this case. 

The other case, No. 206, involves 
a derivative action in equity brought 
by Koster as a member and policy 
holder of Lumbermen’s Mutual Cas- 
ualty Company. This action also was 
brought in a federal court in New 
York, on the ground of diversity of 
citizenship, the defendants being II- 
linois corporations and an individual 
residents of Illinois. 

The trial court granted a motion 
to dismiss under the doctrine of 
forum non conveniens. The Circuit 
Court of Appeals affirmed and on 
certiorari the ruling was affirmed by 
the Supreme Court. Mr. Justice 
Jackson delivered the opinion of the 
Court. 

It is stressed that the derivative 
nature of the action imports more 
than an ordinary task of adjudica- 
tion and brings a task of administra- 
tion. In derivative actions also the 
evidence for the plaintiff's case is 
usually, as here, at the corporation’s 
office, as is also evidence needed by 
the defense. It is further observed 
that the transactions in question all 
occurred in Illinois and are to be 
tested by its law. These are noted as 
considerations having a bearing on 
the ultimate inquiry which is where 
trial “will best serve the convenience 
of the parties and the ends of jus- 
tice.” Moreover, though the defend- 
ant showed the great inconvenience 
to it of trial in New York, the plaintiff 
showed no convenience to himself 
of trial there. Limiting its ruling with 
care, the Court says that it holds only 
“that a district court, in a derivative 
action, may refuse to exercise its 
jurisdiction when a defendant shows 
much harassment and _ plaintiff's 
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response not only discloses so little 
countervailing benefit to himself in 
the choice of a forum as it does here, 
but indicates such disadvantage as 
to support the inference that the 
forum he chose would not ordinarily 
be thought a suitable one to decide 
the controversy.” 


Mr. Justice BLAcK delivered a dis- 
senting opinion in No. 93 in which 
Mr. Justice RUTLEDGE joined. 


Mr. Justice Reep delivered a dis- 
senting Opinion in No, 206, which 
Mr. Justice BuRTON joined. 


Mr. Justice BLack delivered a 
separate dissent in No. 206, substan- 
with Mr. 
Reep. Mr. Justice RUTLEDGE joined 


tially agreeing Justice 


in Mr. Justice BLACK’s dissent. H. 


No. 93 was argued by Mr. Archie 
D. Gray and Mr. Bernard A. Golding 
for Gulf Oil Corporation, and by 
Mr. Max J. Gwertzman for Gilbert; 
No. 206 was argued by Mr. Julius 
Levy for Koster and by Mr. Stuart 
N. Updike for the Company. 


Removal on Grounds of Diverse Citi- 
zenship—Computation of Amount in 
Controversy 


Aetna Casualty & Surety Co. v. Flow- 
ers, 91 L. ed. Adv. Ops. 752; 67 Sup. 
Ct. Rep. 798; U.S. Law Week 4333 
(No. 432, decided March 10, 1947). 


This action for death benefits un- 
der the Workman’s Compensation 
law of Tennessee, was commenced 
in 1945 in the Chancery Court of 
Hawkins County, Tennessee, by the 


widow of one who died in conse- 
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quence of an accident which oc- 
curred in the course of his employ- 
ment. 

The widow was a citizen of Ten- 
nessee, the employer was a citizen 
of North Carolina and the Aetna 
Company, the employee’s insurer, 
was a citizen of Connecticut. 

Under Tennessee law compensa- 
tion benefits were computed on the 
basis of a stated percentage of the 
employee’s average wage per hour 
but not to exceed $18 per week nor 
to continue more than 400 weeks 
terminable at the death of his de- 
pendents. The complaint alleged 
that the total amount of benefits 
which would become due to the 
widow and two children, eight and 
fifteen years respectively, would be 
five thousand dollars. Under Ten- 
nessee law the court might direct the 
full amount of liability to be paid 
in installments or to be paid to a 
trustee for the benefit of the de- 
pendents. 

On May 28, 1945, the employer 
and the insurer gave notice for re- 
moval of the action to a federal dis- 
trict court. The notice was served on 
the widow’s attorney and presented 
to the Tennessee Chancery Court 
May 29. On June 5 a removal order 
was issued. 

The held 
that Hawkins County was not the 


federal district court 
proper venue and dismissed the ac- 
tion without passing on the widow’s 
motion for remand, questions raised 
as to diversity of citizenship and 
questions as to the amount involved 
in the controversy. On appeal the 
Circuit Court held that the jurisdic- 
tional minimum of $3000 in contro- 
versy was not present and ordered 
the case remanded to the state court. 

The Supreme Court took the case 





on certiorari and reversed the judg 
ment of the Circuit Court. 

Mr. Justice DouGLas delivered the 
opinion of the Court. 

Overruling the objections raised 
by counsel for the widow, the opin- 
ion declares the Supreme Court has 
authority to review a decision of a 
Circuit Court ordering remand of a 
case to a state court even though the 
mandate of the Circuit Court has is- 
sued and the case been remanded to 
a state court in accordance therewith. 
In reaching this result prior opinions 
of the Supreme Court holding that 
the action of the District Court in 
remanding an action to a state court 
were not reviewable were examined 
and distinguished. 

On the question of jurisdiction 
based on the amount involved in 
controversy the opinion examines 
the basis of the decision of the Cir- 
cuit Court and declines to accept 
the reasoning of that Court. It was 
held that the Tennessee statute con- 
templates a single action for the de- 
termination of claimant’s rights to 
benefits and a single judgment for 
the award granted. It was also de- 
clared that “ a possibility that pay- 
ments will terminate before the total 
reaches the jurisdictional minimum 
is immaterial if the right to all the 
payments is in issue.” 
the Circuit Court dis- 
posed of the case only on the point 


Because 


of the amount in controversy and 
did not dispose of other important 
questions, the case was remanded to 
the Circuit Court of Appeals so that 
that Court those 
questions. i¥ 
Mr. Clyde W. Key argued the case 
for the Insurance Company; Mrs. 


might consider 


Fannie M. Flowers submitted the 
case pro sé. 
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Courts, Departments and Agencies 
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Administrative Law. .where there is 
no showing that administrative body 
read minutes or exhibits of trial ex- 
aminer, its conclusions are arbitrary 
or not its own and court may refuse 
to issue enforcement order despite 
statutory provision that body's find- 
ings of fact are conclusive if sup- 
ported by evidence. 


® New York Labor Board v. Greif 
Realty Corp., N.Y. Supreme Ct., 
Spec. Term, Pt. I, Kings Co., March 
28, 1947, Johnson, J. 

Che Board petitioned the Court, 
upon “the entire record of the pro- 
ceedings before the Board, including 
the pleadings, notice of hearing, tes- 
timony and exhibits, intermediate 
report of the trial examiner, the ex- 
ceptions thereto and the decision, 
findings of fact, conclusions of law 
and order of the Board,” for an 
order enforcing one of its deci- 
sions. The trial examiner had 
taken 579 pages of minutes, to- 
yvether with many exhibits. Discover- 
ing that the decision and order of 
the Board nowhere disclosed that 
any member had even looked at the 
minutes or exhibits, the Court noti- 
fied the Board that an affidavit might 
be submitted showing that the ma- 
terial had been read. The Board in- 
stead filed a brief taking the position 
that the papers were sufficient in 
view of the provision in the Labor 
Relations Act that “the finding of 
the Board as to the facts if supported 
by evidence shall be conclusive,” and 
of the decisions to that effect. Stating 
that the Board’s interpretation of 
the statute would put the Court in 
the anomalous position of (1) being 
isked to read the record, and being 
required to enforce the Board’s or- 
der, even in spite of a hearty disbe- 
lief in the soundness of the finding 


of fact, or (2) not reading the testi- 
mony but enforcing the order as a 
matter of form, Justice Johnson held 
that the findings of an administra- 
tive body must have support in the 
evidence and that when the evidence 
was not read its conclusion was either 
arbitrary, or not the decision of the 
Board but of some subordinate to 
whom such power could not be le- 
gally delegated. In referring to Mat- 
ter of Rumsey (296 N.Y. 113), he 
said: “Is this, at last, the challenge 
to the soundness of all those acquies- 
cent decisions that have accepted this 
attempted amendment of the Con- 
stitution as effective to deprive this 
court of the power to examine the 
decision in the light of the evi- 
dence?” Justice Johnson concluded 
his decision with the following state- 
ment: “this court should not be ex- 
pected to enforce an alleged ‘deci- 
sion,’ which in reality is a pro forma 
affrmance of a subordinate; it is not 
too late to insist that this court is not 
a ‘rubber stamp’ for any pretended 
‘decision’ by a quasi-judicial Board 
of laymen.” Enforcement was denied. 


Administrative Law. .inadvertent er- 
ror in certificate carrying out agency 
order may be corrected by nunc pro 
tunc action. 


= In re Pan American Airways, Inc., 
Doc. No. 2076, C. A. B., March 27, 
1947. (Digested in 15 U.S. Law 
Week 2565, April 15, 1947.) 

The carrier had applied for 
amendment of its certificate author- 
izing operations across the North 
Atlantic. It requested that specific 
reference to Hamilton, Bermuda, 
which was included as an intermedi- 


ate terminal point if and when 
weather conditions required, be 
eliminated as the point to be served 


in Bermuda. The Civil Aeronautics 
Board’s order granted this request. 
The amended certificate, however, 
not only eliminated specific refer- 
ence to Hamilton but eliminated the 
proviso as to weather conditions with 
the effect that the certificate pur- 
ported to permit stops at Bermuda 
under any and all conditions. In 
directing the restoration of the pro- 
viso, the Board stated: “There is 
nothing to preclude an administra- 
tive agency from correcting by a 
nunc pro tune action inadvertent 
errors made in putting into appro- 
priate documentary form the deci- 
sions taken by such agency. To rule 
otherwise would be in substance to 
legalize the retention of money or 
property paid under mistake.” 


Attorney and Client. .name of attor- 
ney stricken from roll of U. S. District 
Court on ground that he, as official 
of state, neglected to perform duties 
of his office. 


® Wilbur v. Howard, U.S. D. C., E. 
Ky., April 8, 1947, Swinford, D. J. 
(Digested in 15 U.S. Law Week 
2586, April 22, 1947.) 

Plaintiffs, residents of Kentucky’s 
Sixteenth Judicial District, filed a 
complaint alleging that respondent, 
State’s Attorney for that District and 
an attorney admitted to practise be- 
fore the U.S. District Court, was 
morally unfit to be an attorney at 
law in the Court and asking that the 
Court issue a rule to show cause why 
his name should not be stricken from 
its roll. The Court issued the rule. 
On the question of plaintiffs’ right 
to institute such an action, Swinford, 
D. J., said there was no doubt of the 
right of a citizen to bring to the at- 
tention of the proper authority acts 
of public officers which were incom- 
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patible with the duties of the office. 
He held that, although possibly th« 
formal procedure adopted was ii 
regular and the paper should not 
have been permitted to be filed, nev 
ertheless, the rule to show cause hav- 
ing issued, the cause was’ that of the 
Court regardless of how the informa 
tion was brought to the Court. It was 
found that respondent had served as 
State’s Attorney for over twenty 
years, that for twelve years gambling 
on a large scale had been carried on 
in the District, particularly in the 
City of Covington, and that respond- 
ent had made no effort to enforce 
the laws of the state. The Court re- 
fused to uphold respondent's argu- 
ments that the community was a 
liberal one, that he was merely fol- 
lowing the will of the people, that he 
never declined to make affidavit fon 
a warrant or refused to listen to com- 
plaints presented to him, and that 
he knew nothing of the violations. 
The Court made findings of fact, 
among them being that, although re- 
spondent had been of counsel for com- 
plainants in a proceeding in which 
injunctive relief was obtained against 
gambling devices in the Lookout 
House, he made no effort to sustain 
or enforce the judgment. The Court 
directed that respondent’s name be 
stricken from the roll of attorneys. 
Attorney and Client. .rules govern- 
ing ‘integrated bar’ of West Vir- 
ginia are adopted. 

® (15 U.S. Law Week 2607, April 
29, 1947.) 

On March 28, 1947, the Supreme 
Court of Appeals of West Virginia 
adopted a definition of the practice 
of law, a code of professional ethics, 
a code of judicial ethics and a con- 
stitution and by-laws for the govern- 
ment of the West Virginia State Bar. 
The effective date for the rules was 
set for May 1, 1947. 

On the same date, the Court called 
a convention of all resident attor- 
neys at law for the purpose of ef- 
fecting the organization of the inte- 
grated bar. The date of the conven- 
tion was set for June 6, 1947. 


Commerce. .Criminal Law. .Sherman 


Act. .when single national conspira- 
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cy is charged as to several strata of 
industry, evidence must link top and 
bottom strata .. where evidence is 
hopelessly complex due to large 
number of defendants, submission to 
jury would violate individual rights 


and judgment of acquittal is justified. 


® U.S. v. The Central Supply Asso- 
ciation, U.S. D.C., N. Ohio, E. D., 
April 4, 1947, Wilkin, D. J. 

The indictment charged that four 
strata of the plumbing industry (man- 
utacturers, jobbers, master plumb- 
ers and journeymen plumbers) had 
conspired nationally to violate § 1 of 
the Sherman Act. At the time the 
case came on for trial, there were 76 
defendants represented by 35 coun- 
sel. Defendants moved for judgments 
of acquittal at the close of the Gov- 
ernment’s case on the ground that 
the evidence was insufficient to sus- 
tain the indictment and that there 
was a fatal variance between the in- 
dictment and proof since any con- 
spiracies proved were isolated and 
unrelated to the conspiracy charged. 
Stating that the principles announced 
by the Supreme Court in the Kot- 
teakos case (328 U.S. 750) were con- 
trolling, Wilkin, D.J., wrote that, 
even if it were conceded that conspira- 
cies between each successive stratum 
had been proved, still it would not 
follow that there was an overall con- 
spiracy, since the manufacturers and 
the journeymen plumbers must be 
connected to complete the ‘“con- 
spiratorial ring.” He stated that the 
Government’s assumption that the 
Sherman Act was violated the mo- 
ment different strata came togethe 
to stimulate a uniformity of indi- 
vidual action overlooked the right of 
men of a common interest to assem- 
ble and form associations for the 
consideration and protection of their 
economic interests. The Court held 
that for those reasons judgments of 
acquittal should be entered. Judge 
Wilkin also felt that, if there was evi- 
dence of a general conspiracy, sub- 
mission of the case to a jury would 
violate defendants’ individual rights 
in view of the number of subordinate 
conspiracies, the number of defend- 
ants and co-conspirators, the com- 
plexity of the issues, the limited ap- 








plicability of the evidence (restrict. 
ed to specific defendants), and th 
number of legal principles involved. 
He said: “it seems quite clear to this 
court that the Supreme Court [in 
the Kotteakos case, supra] made a 
strong pronouncement, even if obite 
dictum, against any extension of 
mass trial to the point where the 
fundamental rights of individual de 
fendants are endangered.” He de- 
clined, as did the Supreme Court, to 
define in advance the limit of mass 
trial. Though conceding that some 
question might be raised as to the 
propriety of the consideration of 
complexity on a motion charging in- 
sufficiency, Judge Wilkin felt that 
the Court was justified in directing 
judgment of acquittal. 


Criminal Law . . Federal Firearms Act 
.. person charged with crime of vio- 
lence by information is within cate- 
gory of persons ‘‘under indictment’ 
under Act . . despite language of 
Supreme Court in Ballard v. U. S., there 
is no constitutional requirement that 
women be included on jury panel. 


@ Jimenez v. U. S.,C.C.A. Ist, March 
18, 1947, Woodbury, C.J. (Digested 
in 15 U. S. Law Week 2573, April 
15, 1947.) 

Jimenez was indicted for violating 
the Federal Firearms Act (15 U.S.C. 
§ 902) and convicted. On appeal, he 
contended that his transportation of 
a firearm and ammunition was not 
within the prohibition of the Act 
since he was not under indictment for 
a crime of violence as provided in the 
Act but was merely charged with the 
crime by information filed in an Insu- 
lar Court of Puerto Rico. The Court 
held that “indictment” was used in 
the statute in the broad sense of in- 
dicating a charge of an offence by 
some undefined legal proceeding. It 
reached its conclusion on the grounds 
that, since the prohibition had been 
imposed on those who might be 
logically presumed to have a predi- 
lection for using arms and ammuni- 
tion in a criminal manner, it was 
unreasonable to assume that Con- 
gress intended to make inclusion in 
the class depend upon the method by 
which a charge came before a court 
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jor vial and that Congress exempted 
in Puerto Rico (where all charges 
of crime in the Insular Courts are 
by information) one of the categories 
of persons to whom it obviously in- 
tended the Act to apply. 

Jimenez also contended that the 
petit jury selected to try him was not 
legally constituted since women had 
been systematically and intentionally 
excluded from the panel. The Court 
held the exclusion legal, although it 
recognized that a fundamental right 
to have women available for jury 
service might possibly be inferred 
from the Supreme Court’s language 
in Ballard v. U.S. (December 9, 1946, 
33 A.B.A.J. 211; February, 1947; see 
ilso, Fisher, ““Women as Jurors: The 
Present Status of Women as to Jury 
Service,” 33 A.B.A.J. 113; February, 
1947). The Court said that despite 
the language of the Supreme Court: 
“it appears still to be assumed that 
there is no constitutional require- 
ment that women be included among 
those called to serve on juries in the 
federal courts . . . The question still 
appears to be whether Congress has 
seen fit to impose the burden of jury 
service upon them.” It held that that 
burden had not been imposed in 
Puerto Rico since the federal statute 
governing jury selection there did 
not explicitly include women and it 
would be unreasonable to assume 
that it included them by implica- 
tion, (a) because it had been enacted 
in 1906, whereas the first state to per- 
mit women to serve did so in 1913, 
(b) because the law governing the 
Insular Courts did not impose such a 
burden, and (c) because of the cul- 
tural and social background in the 
community. 


Criminal Law . . court considers service 
record of accused in determining 
whether insane . . Presidential and 
state action for revision of insanity 
laws urged . . granting courts wide 
discretion in caring for mentally ill 
veterans recommended. 
® California v. Shunstrom, Cal. Su- 
perior Ct., Los Angeles Co., March 
|5, 1947, Gates, J. 

\ccused, charged with armed rob- 
bery, interposed a plea of not guilty 
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because of insanity. Trial by jury 
having been waived, the Court was 
faced with the question, under Cali- 
fornia law, whether accused was 
capable of distinguishing between 
right and wrong at the time the 
crime was committed. The Court 
carefully considered accused’s entire 
personal history. A very important 
factor in its decision was his out- 
standing war record, and his inability 
to adjust to civilian life upon leaving 
the armed forces. Judge Gates stated 
that it was an obvious fact that the 
veteran was coming home either a 
stronger or weaker man and that the 
passion to kill, rob or plunder once 
developed could not be “shut off like 
a faucet.” He felt that veterans 
should be oriented back to civilian 
life with the same care that they were 
oriented into the various services. 
Judge Gates held that accused did 
not know the difference between 
right and wrong at the time of his 
criminal acts but that the months of 
incarceration, proper food and care 
had done much for him and he was 
sane at the time of the trial. It was 
ordered that accused be released from 
custody forthwith. Judge Gates said: 
“This court feels, in view of the 
present situation, that our President 
of the United States should, 
through an Act of Congress, appoint 
a panel of outstanding attorneys, 
jurists, psychiatrists, sociologists and 
ex-service men to formulate a plan 
which should be recommended to 
Congress and also to the Legislatures 
of the various states to revise our 
laws regarding the care, treatment 
and control of not only the insane, 
but the mentally ill, mentally un- 
stable or mentally sick . . . The courts 
... should have a broad latitude and 
a wide discretion in the manner ol 
taking care of (veterans who) run 
afoul of the law.” He also made rec- 
ommendations for eight changes in 
the California law on the subject. 
(In connection with this case, see the 
editorial of Judge Bolitha J. Laws, 
33 A.B.A.]. 254; March, 1947.) 


Enemy Aliens Trading with the 


Enemy Act . . resident of country once 
occupied by enemy forces is entitled 


to prosecute in U. S. courts upon 


enemy's withdrawal and does not re- 
main enemy until official end of war. 


® Drewry v. Onassis, N. Y. Supreme 
Ct., Spec. Term, Pt. III, N. ¥..Ce., 
March 31, 1947, Valente, J. (Digested 
in 15 U. S. Law Week 2558, April 
8, 1947.) 


Defendant moved to dismiss the 
complaint on the ground that plain- 
tiff, a French corporation, was an 
enemy under the provisions of the 
Trading with the Enemy Act and 
therefore was not entitled to prose- 
cute an action in the U. S. courts. 
The Act defines “enemy” to include 
residents of areas occupied by the 
armed forces of any nation with 
which the U. S. is at war. Although 
at the time the action was com- 
menced France was no longer oc- 
cupied by German military forces, 
defendant contended that plaintiff 
continued to be an enemy until the 
official end of the war. He argued 
that if the sole criterion of the right 
of access to our courts during the 
continuation of a state of war was 
the withdrawal of enemy forces from 
a given territory, an impossible situa- 
tion would result, because “in the 
sweep of battle territory is frequently 
successively submerged by the tides 
of the contesting armies”. Conceding 
that difficult problems might arise, 
the Court held that plaintiff was not 
an enemy since there was no doubt 
that France was not occupied by 
enemy forces when the action was 
instituted and since there was no pro- 
vision in the Act that a firm once 
within the definition of enemy re- 
mained an enemy until the war’s of- 
ficial end. Section 7-b which provides 
that nothing in the Act shall be 
deemed to authorize the prosecution 
of an action within the U. S. “by an 
enemy or ally of an enemy prior to 
the end of the war’ was held not to 
aid defendant since France had 
ceased to be an enemy. 


Federal Communications Commission 
. . denial of license to radio station 
because of misrepresentation of stock 
ownership refused reconsideration de- 
spite proposed reorganization de- 
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of 


influence 


signed to eliminate 


offending persons. 


® Inve Application of WOKO, Inc., 
Doc. No. 6486, F.C.C., April 4, 1947. 
(Digested in 15 U. S. Week 
2565, April 5, 1947.) 


Law 


WOKO’s petition for renewal of 
its license had been denied because 
of its concealment and misstatements 
as to the ownership of its stock. The 
U. S. Court of Appeals for the Dis- 
trict of Columbia had reversed the 
order of the Commission, but, upon 
appeal, the Supreme Court had unan- 
imously upheld the Commission’s 
action (329 U. S. 223). Upon remand 
to the Commission, WOKO sought 
to amend its application for renewal 
and to obtain reconsideration of the 
amended application. The amend- 
ment contemplated a reorganization 
of its corporate structure designed to 
eliminate the influence of the per- 
sons whose activities constituted the 
basis for the Commission’s refusal to 
renew, but leaving one of them as 
the owner of non-voting, instead of 
voting, stock and as manager, instead 
of 


Again denying renewal, the Commis- 


officer, director and manager. 


sion held the applicant still disqual- 


ified. Commissioner Durr, concur- 
ring, suggested that the reorganiza- 


tion proposal should be embodied 
in an application for a construction 
permit. 

(See, also, In re Application of 
Broadcasting Service Organization, 
Inc. (WORL), Doc. No. 6626, F.C.C., 
April 21, 1947, digested in 15 U. S. 
Law Week 2593, April 29, 1947. In 
this case, the Commission also held 
that the applicant lacked the neces- 
sary character qualifications for a 
radio license since transfers involving 
10° of applicant’s stock had been 
concealed from the Commission. It 
stated that, while the purpose of the 
that 
would not in any event excuse the 


concealment was not clear, 
willful misrepresentations nor would 
the fact that the misstatements were 
to third 


than the Commission. 


intended deceive a party 


rathet Com- 
missioner Jett, dissenting, was of the 


opinion that establishment of motive 
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was necessary to support the finding 
of willful misrepresentation.) 


Insurance . . understanding of appli- 
cants for insurance, rather than under- 
counts in 


writers, interpreting an 


application. 


® Gaunt v. John Hancock Mutual 
Life Insurance Co., C.C.A. 2d, March 
31, 1947, L. Hand, C. J. 


Plaintiff appealed from the dis- 
missal of her complaint in which she 
sought to recover, as_ beneficiary, 
upon a contract of life insurance. One 
of the questions before the Court was 
whether deceased was insured at the 
time of his death. This depended 
upon whether approval by the com- 
pany at its home office was made a 
condition precedent to the coming 
into effect of the insurance upon the 
completion of Part B. The company 
that 
quired by the following words: “if 


contended that result was re- 
the Company is satisfied that on the 
date of the completion of Part B of 
this application I was insurable . . . 
and if this application .. . 
to my death, approved by the Com- 
pany at its Home Office, the insur- 
ance applied for shall be in force as 
of the date of completion of said 
Part B.” Although the record did 
not show the date of the completion 


is, priol 


of Part B, the Court accepted a find- 
ing below to the effect that it was 
completed before the date of death. 
The record did show that, despite 
several favorable reports by a local 
physician and approval of the appli- 
cation by the company’s doctors, the 
company had not finally approved the 
application at the time of death. It 
was held that “the ordinary applicant 
who has paid his first premium and 
has successfully passed his physical 
examination, would not by the re- 
motest chance understand the clause 
as leaving him uncovered until the 
insurer at its leisure approved the 
risk,” and the understanding of the 
ordinary applicant, not that of undet 
writers, was held to govern the appli 
cation’s interpretation. Clark, C. J., 
concurred but felt that a result placed 
not squarely upon inequity, but upon 
interpretation, was sure to produce 






continuing uncertainty in the law of 
insurance contracts. 


Labor Law closed-shop contract 
does not create economic relationship 
of employer and employee between 
union holding contract and members 
covered by it . . Board does not have 
carte blanche to hold Act applicable 
to be 


wherever ‘‘protection ought 


given. 


8 In re Lewis Meier & Co. and Amal- 
gamated Clothing Workers of Amer- 
ica, C.I.0., Case No. 11-C-1258, 
N.L.R.B., April 24, 1947, Chairman 
Herzog and Member Houston. 


The Board found that, since the 
company was on notice that the re- 
quest was made because of the em- 
ployees’ rival-union activity, the com- 
pany had engaged in unfair labor 
practices in discharging certain em- 
ployees at the request of the A.F.L., 
which had a closed-shop contract with 
the company. It rejected the argu- 
ment that the complaint should be 
dismissed on the theory that the 
A.F.L., by virtue of the closed-shop 
contract, became an employer and 
hence should have been made a party 
to the proceeding. It held that, 
whether or not the result was desira- 
ble, neither the Act nor its interpreta- 
tion by the courts gave the Board 
carte blanche to hold the Act applica- 
ble wherever “protection ought to be 
given”, that the existence of a closed- 
shop contract did not create the 
economic relationship of employer 
and employee between the union and 
its members, and that labor organiza- 
tions were excluded by the language 
and legislative history of the Act from 
the definition of “employer” except 
“where they are acting as employers 
in relation to their own employees.” 
Member Reynolds, dissenting, was of 
the that the complaint 
should be dismissed without preju 


opinion 


dice because of the failure to name 
A.F.L. party 
thought necessary to provide an ef- 
fective and complete remedy. He felt 


the a 2 which he 


that the majority’s reliance upon the 


employer’s knowledge of the reason 
for the discharge request would re- 
sult, where knowledge was lacking, 
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in denying employees rights which 
Congress intended to preserve to 
them. To escape this result, he would 
hold the union an employer and 
subject to the restraints imposed on 
employers where the union had a 
contract which empowered it to con- 
trol the tenure of the employees. As 
authority for this position, he relied 
upon the Supreme Court’s decision 
in N.L.R.B. v. Hearst Publications, 
Inc. (322 U.S. 111) which held that 
the term “employee” must be con- 
strued “with reference to the pur- 
pose of the Act and the facts in- 
volved in the economic relationship.” 
He said: “In my opinion, the legisla- 
tive history of the Act discloses that 
Congress did not consider specially 
a labor organization’s status as ad- 
ministrator of a closed-shop contract, 
ind such legislative history as exists 
cannot reasonably be interpreted so 
as to obviate the clear duty of the 
Board to provide protection for the 
employees where ‘protection 
ought to be given.’ It is with 
deep regret that, in view of the em- 
phatic rejection by my colleagues of 
my suggestion that the Board should 
undertake to impose effective restric- 
tions on a union’s power to utilize 
a closed-shop contract as a weapon of 
industrial tyranny, I find it necessary 
to advise those injured by such a 
weapon that their only redress lies 
in legislative action .. . Rather than 
that the Board should demonstrate 
by its own ruling the necessity for 
legislative action to eliminate such a 
vicious practice, I should have great- 
ly preferred that authoritative deci- 
sions of the courts indicate the need 
for such action.” 


Labor Law. .Fair Labor Standards Act 
state statute reducing period of 
limitations governing suits under the 
Act from twelve to three years is con- 
stitutional where limitation in simple 
contract actions is also three years. 


® Swick v. Martin Co., C.C.A. 4th, 
March 31, 1947, Soper, C. J. (Digested 
in 15 U. S. Law Week 2575, April 
15, 1947.) 


Since no statute of limitations is 
lixed by the Fair Labor Standards 
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Act, suits under the Act are governed 
by the applicable state statutes. Prior 
to 1945, the Maryland courts had 
held that the liability imposed was 
in the nature of a specialty since it 
was created by statute and that ac- 
tions under the Act were subject to 
the twelve-year limitation governing 
such liability rather than to the three 
year simple contract statute. A statute 
passed in 1945, which was upheld by 
the state courts, imposed a three-year 
limitation, effective June 1, 1945, 
upon suits under the Fair Labor 
Standards Act. In the present suit 
brought under the Act on June 25. 
1946, for overtime compensation 
earned before June 14, 1942, defend- 
ant set up the statute asa defense. 
Plaintiff moved to strike the defense 
on the ground that the statute was 
unconstitutional in that it discrimi- 
nated against a right under the fed- 
eral law and denied him equal pro- 
tection of the laws. In affirming the 
lower court’s judgment for defend- 
ant, the Court stated that, although 
the uncertainty of the proof required 
to support actions under the Act 
was persuasive to distinguish them 
from suits on a specialty, it was not 
conclusive if the Maryland decisions 
meant that any statute-created obli- 
gation was a specialty. Such a deter- 
mination was found to be unneces- 
sary, however, for the Court was of 
the opinion that suits under the Act 
were of the same character as suits 
upon simple contracts of employment 
outside the scope of the Act, which 
were governed by a three-year limita- 
tion. It therefore held that the 1945 
statute did not discriminate against 
a right arising under the federal act 
nor deny employees the equal pro- 
tection of the laws. 

(See, also, Caldwell v. Alabama 
Dry Dock & Shipbuilding Co., C.C.A. 
5th, April 25, 1947, McCord, C. J., 
digested in 15 U.S. Law Week 2615, 
May 6, 1947. In this case, the court 
held unconstitutional a state one-year 
statute of limitations governing suits 
under the Fair Labor Standards Act 
and “similar Acts” on the ground 
that there were no similar acts in 
the state and the effect of the statute 
was to favor wage earners not en 





gaged in commerce whose claims re- 
mained subject to the state’s general 
statutes of limitation which provided 
a three-year limitation for claims on 
an implied contract of employ- 
ment and a six-year limitation on 
claims under an express employment 
contract.) 


Libel and Slander 
defamatory remarks, read from script 
into radio microphone and broadcast, 
constitutes libel 
knowledge that words are read is im- 


utterance of 


hearers’ lack of 


material since evil is permanence in 
form. 


= Hartmann v. Winchell, N. Y. Ct. 
App., April 17, 1947, Thacher, J. 


The Court was asked to pass upon 
certain certified questions the deter- 
mination of which depended upon 
whether the utterance of defamatory 
remarks, read from a script into a 
radio microphone and_ broadcast. 
constituted libel or slander. It held 
that the case of Snyder v. Andrews 
(6 Barb. 43), which held that read- 
ing a defamatory letter in the pres- 
ence of a stranger was sufficient pub- 
lication to sustain an action for libel. 
was a correct statement of the pre- 
vailing New York law. Defendant's 
contention that the rule did not apply 
to radio broadcasting because the 
persons who hear the broadcast do 
not know that the spoken words are 
being read from a writing was not 
upheld. The Court said: “Unless 
in the case of broadcasting we are 
prepared to. . . abolish the distinc- 
tion between oral and written defa- 
mation, we must hold to the reason 
for the distinction . . . expressed . . . 
in Ostrowe v. Lee (256 N. Y. 36, 39) : 
‘What gives the sting to the writing 
*” It thus 
held that the visibility of the writing 


is its permanence of form. 


was without significance. Fuld, J., con- 
curred in the result but felt that it 
was unreal to rest liability upon a 
script which none of the listeners saw 
or was aware of. He felt that liability 
could not be determined without 
deciding the question of whether def- 
amation by broadcasting should be 
held actionable per se and he was 
of the opinion that both logic and 
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policy led to the conclusion that it 
should be actionable per se because 
of the likelihood of aggravated in- 
jury inherent in the medium of pub- 
lication employed. 


Securities and Exchange Commission 
. . warrants issued to underwriters and 
to officers and stockholders of a cor- 
poration in connection with a public 
offering of stock of the same class 
should be registered under the Securi- 
ties Act of 1933. 


® Code of Federal Regulations, Tit. 
17, Ch. I, Pt. 231, §231.3210 (12 Fed. 
Reg. 2513). 

In an interpretative release, the 
stated that both the 
stock subscription warrants to be 
issued to underwriters, officers and 
stockholders in 


Commission 


connection with a 
public offering of stock of the same 
class and the stock subject to such 
warrants should, -assuming that the 
warrants were transferable, be regis- 
tered along with the stock to be of- 
fered to the general public. It held 
immaterial the life of the warrants 
and the fact that the exercise price 
of the warrants might not be the 
same as the public offering price of 
the stock. Assuming that the war 
rants were to be non-transferable, 
the Commission said: “Ordinarily 
non-transferable warrants are in the 
nature of private contracts and their 
registration is not required. How- 
ever, ... if they are to be issued under 
such circumstances as to constitute a 
public offering of securities, such 
warrants should be registered under 
the same circumstances as transfer- 
able warrants. In any event, the stock 
called for by non-transferable war- 
rants should be registered along with 
the stock of the same class which is 
to be offered to the general public.” 


Stockholders’ Derivative Action . . Se- 
curities and Exchange Act . . action to 
recover ‘short swing” profits is a class 
action within Rule 23(a) (1), F. R. 
C. P., and notice must be given class 
members before court will 
compromise. 


approve 


® Pottish v. Divak and Robert Reis 
& Co., U.S.D.C., S.N.Y., March 25, 
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1947, Leibell, D. J. (Digested in 15 
U.S. Law Week 2605, April 29, 1947.) 

Plaintiff, a stockholder in defend- 
ant corporation, brought an action 
against Divak under §16(b) of the 
Securities and Exchange Act of 1934 
to recover profits made in “short 
swing” transactions in securities of 
defendant corporation. Subsequently 
an application was made to the Court 
for leave to settle and compromise 
the claim. The Court held that, since 
derivative one 
brought upon refusal by the corpora- 
tion to assert the right of action, 
with recovery inuring to the corpora- 
tion’s benefit, it was a class action of 
the kind defined in Rule 23(a) (1) 
of the Federal Rules of Civil Proce- 
dure so that Rule 23(c), which re- 
quires notice to all members of the 
class before court approval of a com- 


the action was a 


p omise could be given, must be com- 
plied with. Leibell, D. J., stated: 
“The mischief which Rule 23 (c) was 
designed to prevent in the settlement 
of ordinary stockholders’ derivative 
actions may be present also in the 
settlement of a Section 16(b) action. 
The opportunity for collusive settle- 
ments is present . . . The safeguards 
of Rule 23 should be applied, the 
court exercising the discretion it pos- 
sesses under the Rule, as to notice to 
stockholders.” 


Trial . . disclosure that defendant is 
insured . . court in its discretion may 
refuse to permit trial! of negligence 
action and action by defendant 
against his insurer before one jury 
even though formal requirements of 


statute are present. 


Remch v. Grabow, N. Y. Supreme 
Ct., Spec. Term, Pt. I, Kings Co., 
April 1, 1947, Cuff, J. (Digested in 
15 U. S. Law Week 2589, April 22, 
1947.) 

Plaintiff, injured in an automobile 
accident, sued defendant, who looked 
to the insurance company with which 
he understood he had coverage. The 
company, however, declined to rep- 
resent defendant or assume respon- 
sibility for any judgment obtained 
against him. Defendant thereupon 
served the company with a third-par- 
ty complaint which the company 








moved to dismiss. Justice Cuff stated 
that the statute which provided fu 

third-party practice was intended to 
further speed and economy in ad. 
ministering justice by bringing hb: 

fore the court at one time for com- 
plete disposition conflicting related 
claims among multiple litigants. He 
held that the present situation fitted 
the formal requirements of the stat 

ute perfectly. Nevertheless, he said: 
“countenancing a _ practice which 
boldly opens the door to lay bare 
before the jurors who are to assess 
the damages growing out of an a 

cident the cold and perhaps inspiring 
information that there is ‘insurance 
in the case,’ just because the liability 
company has seen fit to refuse to 
submit to a fraud or a non-com- 
pliance with its insurance contract, is 
such a radical departure from the 
principle of fairness which has 
marked our jury trials in the past 
that I do not think that our law- 
makers, in the absence of a direct 
command, intended to set up such a 
dangerous and unfair practice by the 
new law.” He held that §193 (a) (4) 
of the Civil Practice Act, which pro- 
vides that the court may in its discre- 
tion make such orders concerning the 
proceedings as may be necessary to 
further justice or convenience, em 
powered the court to reject the plan 
to try both claims before one jury. 
He ordered the third-party claim sev- 
ered and tried separately if there was 
to be a jury trial and the motion 
denied if there was to be a non-jury 
trial. 

War Department procedure an- 
nounced for 
records. 


correction of military 


® Code of Federal Regulations, Tit. 
10, Subtit. A, Pt. 2, §§2.20—2.29 (12 
Fed. Reg. 2799). 

In the Federal Register of April 
30, 1947, rules governing the proce- 
dure for relief by the Secretary of 
War’s Board on Correction of Mili- 
tary Records was announced. One 
of the provisions entitles an applicant 
to representation by counsel. The 
Board in its discretion may permit 
him to present the testimony of 
witnesses. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Louis B. Sohn + Editor-in-Charge 








Definitive Plans Being Made for Development 
and Codification of International Law 


*# |he Committee on the Progres- 
sive Development of International 
Law and Its Codification, created by 
the General Assembly of The United 
Nations at Flushing Meadows in 
December (for the text of the Re- 
solution see 33 A.B.A.J. 22; Janu- 
ary, 1947) , met at Lake Success, Long 
Island, on May 12. The seventeen- 
member Committee, whose duties 
are planning and preparatory only, 
is expected to complete its work by 
imid-June, so that its Report and 
ecommendations can be sent to the 
lilty-five member Nations well in ad- 
vance of the September re-convening 
ol the General Assembly. 

Dr. Ivan Kerno, of Czechoslovakia, 
\ssistant Secretary-General (Legal 
Section) heartily welcomed the dis- 
tinguished Committee to Lake Suc- 
cess and outlined the preliminary 
work and documentation done by 
the Secretariat. 

Sir Dalip Singh, of India, was 
elected Chairman of the Committee, 
with Professor Vladimir Koretsky, 
of the Union of Soviet Republics, 
ind Dr. Antonio Rocha, of Colum- 
bia, as Vice Chairmen, and Professor 
|. L. Brierly, of the United King- 
dom, as Rapporteur. All elections 
were unanimous. Dr. Yuen-li Liang, 
Director of the Division of the De- 
velopment and Codification of In- 
ternational Law, will act as the Sec- 
retary of the Committee. 

At this writing the Committee has 
continued steadily and harmoniously 
it work, and is regarded by its mem- 
bers as having made good progress. 
Chrough Professor Philip C. Jessup, 


of Columbia University, the Ameri- 
can representativ e, and his assistants, 
the United States has maintained an 
attitude of active support and lead- 
ership for the objectives of the Com- 
mittee. The United States Delega- 
tion was the first to submit concrete 
proposals as to the manner of carry- 
ing forward the work. 

Among the members of the Com- 
mittee there has appeared to be 
agreement that for the early stages 
of the tasks at hand, the cooperation 
and participation of “expert groups, 
whether governmental or non-gov- 
ernmental”, including learned and 
professional associations of lawyers 
and jurisconsults, should be invited 
and enlisted. 


Recommendations of Our Association 
Are Supported in the American 
Proposals 


The proposals of the United States 
representative were favorably re- 
ceived as being generally along lines 
which have been recommended by 
the considered judgment of the 
American Bar Association. 

When our Association took up, be- 
fore the San Francisco Conference, 
the formulation of definite plans for 
the development and statement of 
international law to fulfill the man- 
date of Article 13, Par. la, of the 
Charter, the Association’s principal 
recommendation on April 4, 1945, 
(31 A.B.A.J. 227-28) was that 

The American Bar Association rec- 
ommends that an International Con- 
ference on the Law of Nations, to be 


made up of such number of jurists in 
the field of international law as the 





General Assembly shall determine, 
should be created; that the members 
thereof should be nominated and 
elected in the same manner as mem- 


bers of the Permanent Court of In 
ternational Justice; that such Con 
ference shall formulate a statement 
of principles of international law as 
rules for the conduct of the Nations; 
that such statement shall be sub- 
mitted to the parties to the Charter 
for ratification and agreement in ac- 
cordance with their constitutional 
processes, and that the Court shall 
interpret and apply such principles 
in determining controversies and in 
rendering advisory opinions. 

Subject to the determination of 
the General Assembly as to the meth- 
od to be adopted, our Association 
has continued its preference for this 
method. 

A meeting was held at the State 
Department in Washington on May 
9 of this year, for conference be- 
tween Legal Adviser Charles Fahy, 
of the State Department, American 
Delegate Philip C. Jessup, and their 
assistants, and the representatives of 
American professional and scientific 
organizations which have been ac- 
tively interested in international 
law. In addition to the American 
Bar Association, these included 
the International Law Association 
(American Branch), the American So- 
ciety of International Law, the 
American Law Institute, the Carne- 
gie Endowment for International 
Peace, the Federal Bar Association, 
and others. 

President Carl B. Rix and Chair- 
man William L. Ransom, of our As- 
sociation’s Committee for Peace and 
Law Through United Nations, at- 
tended and urged the adoption, in 
principle, of our Association’s 1945 
recommendation that in order to 
give the highest possible authority 
and prestige to the carrying on of 
the work, it should be entrusted to a 
Conference or Commission of Jurists 
or Experts, to be nominated and 
elected in substantially the same 
manner as are the members of the 
International Court of Justice. A 
committee made up of members rep- 
resenting and chosen by their respec- 
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tive countries was deemed to be less 
desirable for so great a task. 
American lawyers will note with 
satisfaction that the concrete pro- 
posals of the American Delegation 
carry the substance and principle of 
our Association’s considered recom- 


mendation. 


Text of the Concrete Proposals 

by the U. S. Delegate 

Lhe tull text of the proposals by the 
United States to the Committee are 


as follows: 


1. Item 3(a) of the Provisional 
Agenda is as tollows: 

“Study of the methods by which 
the General Assembly should en- 
courage the progressive develop- 
ment of International Law and 
its eventual codification’’. 

2. The basic consideration in the 
choice of these methods should be 
the recognition of the prime impor- 
tance of the task of encouraging the 
progressive development of interna- 
tional law and its codification. 

3. ‘The first step which should be 
taken to achieve this end is the crea- 
tion of an effective instrument for 
the continuation of the work. 

!. The continuation of the work 
should be entrusted primarily to a 
United Nations Commission of Ex 
perts on International Law. Such a 
Commission should be established by 
the General Assembly for a period of 
three years at the end of which time 
the situation should be re-examined 
with a view to determining whether 
the Commission should be contin- 
ved on a permanent basis or whethei 
some new form of organization 
should be provided by the Gen 
eral Assembly in the light of experi 
ence. Consideration may also be 
given to the continuation by the 
General Assembly of the present 
Committee on the Progressive Devel- 
opment of International Law and its 
Codification or of a similar commit- 
tee of government representatives 
which could serve as a general pro- 
gramming and policy group to assist 
the Commission of Experts. 

5. The Commission of Experts 
should be composed of persons ot 


outstanding competence in the field 
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of international law. ‘The Commis 
sion should be so established and so 
constituted as to create a body ol 
great prestige consonant with the im 
portance of the task which is to b« 
entrusted to it. With this end in view, 
the term of office of members of the 
Commission and their compensation 
should be such as to attract persons 
ol the highest prominence and at 
tainments. A term of three years 
would seem to be appropriate. 

6. In order to insure the selection 
of the most competent experts, they 
should be elected by the General As- 
and the 


through a procedure comparable to 


sembly Security Council 
that now provided for the election of 
judges of the International Court ot 
Justice. Consideration may be given 
to the question whether the nomina- 
tions should be made by a procedure 
comparable to that prescribed in Ar- 
ticles 5 and 6 of the Statute of the 
Court or directly by governments. 
7. The task of the 
should be envisaged as falling into 


Commission 


two distinct parts: first, the progres- 
sive development of international 
law and = second, its codification. 
These two parts should be under- 
stood as contemplating, first, the 
preparation of drafts upon such sub- 
jects as may be referred to the Com- 
mission by the General Assembly, o1 
upon such other subjects as the Com- 
mission might determine to be in 
need of this type of treatment; and 
second, the scientific restatement of 
existing rules and principles of in- 
ternational law. 

8. The procedures to be utilized 
by the Commission should envisage 
a series of stages: 

(a) The determination by the 
Commission of the project up 
on which work is to be under- 
taken. 

(b) Cooperation with such othe: 
expert groups, whether govern 
mental or non-governmental, 
as might be found appropri- 
ate in each instance with a 

view to enlisting universal sup- 

port and assistance in the de 
velopment of each project. 

The elaboration of a draft text 


on 


prepared by the Commission 






in the light of such suggestions 
as might be received through 
the cooperation indicated in 
the preceding paragraph. 

(d) The submission of the draft 
through the Secretary-General 
to the governments of all 

United Na 

tions with a view to the trans 


Members of the 


mission of Comments and sug 
gestions for the elaboration o! 
which adequate time should 
be provid d. 


kccoasideration of the draft 


text by the Commission in the 


~ 


light of the observations of 
the governments. 


Transmission of the revised 


({ 
text to the General Assembly 
with recommendations for ac 
tion thereon either by resolu- 
tion of the General Assembly; 
by the adoption of a conven- 
tion to be submitted to gov- 
ernments for ratification; or by 
simple authorization of the 
publication of the report. 

9. The General Assembly might, 
in its discretion, refer a report ol 
the Commission to its Sixth Commit- 
tee [Legal] for recommendations. It 
might also, in the interest of facili- 
tating more deliberate study than 
would be possible during its session, 
provide fon previous examination ol 
a report of the Commission by a 
small group, composed of represen- 
tatives of governments, which might 
be considered as in the nature of a 
special sub-committee of the Sixth 
Committee. 

10. In all stages of its work, the 
Commission should be able to draw 
upon the expert services of the Sec- 
retariat. It should moreover be au- 
thorized to enlist the assistance of 
individual experts of special compe- 
tence in particular topics under con- 
sideration. It should be envisaged 
that in most cases the Commission 
would provide for preliminary in- 
vestigation and drafting by rappor- 
teurs assisted by a small committee 
composed of members of the Com- 
mission or of other persons selected 
by the Commission or of both. There 
may also be many instances in which 
it will be found advantageous to pre- 
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pare conventions, especially on sub 
iects of a technical nature, through 
international conferences convoked 
or that purpose by an organ of the 
United Nations, by a_ specialized 
wency or by a government. The 
Commission should be prepared to 
render expert assistance in the prepa- 
ration and work of such conferences. 

Belore the American Society ol 
International Law in Washington 
mi April 25, Dr. Yuen-li Liang, Di- 
rector of the Division on the Devel- 
pment and Codification of Interna- 
tional Law, of the Secretariat of ‘The 
United Nations, discussed compre- 
hensively the organization of the 
work commanded by Article 13, Par- 
agraph 1 (a), of the Charter. Dr. 
Liang’s address will be published in 
full in an early issue of the Proceed- 
nus of that Society, but we quote 
here several paragraphs which relate 
particularly to methods of codifica- 
tion and the participation of profes- 

mal and scientific organizations in 
the tasks ahead: 

In exploring the methods where 
by the eventual codification of inter- 
national law may be encouraged, it 
s well to consider the advantages 
and shortcomings of the possible 
methods. Hitherto the method of 
convening an international confer- 
nce for the purpose of drawing up 
i‘ convention on the subject or sub 
jects to be codified has been the one 
most widely used. This method has 
achieved notable successes in the In- 
icr-American conferences convened 
by the American Republics. Further- 
more, the great volume of interna- 
tional legislation can be pointed to 
as evidence of the successful applica- 
tion of the convention method to 
many diverse fields of international 
ac tivity. 


Differences Arising in Conferences 
and Drafts of Conventions 


The conclusion of a convention, 
llowever, presupposes usually the 
convening of a conference at which 
the delegates of the various states at- 
tending such a conference can agree 
to the formulation of the principles 
to be embodied in the convention. 


Unfortunately, conferences convened 





for the purpose of codilying general 
rules and principles of international 
law all too frequently result in disa 
greement which serves to cast doubt 
upon the validity of certain rules of 
international law, the existence of 
which has long been admitted and 
which have been constantly applied 
in the practice of states. For, as Su 
Cecil Hurst points out, if it is lelt to 
Governments to meet in conterence 
for the purpose of deciding what are 
the rules of international law, it is 
inevitable that their efforts will be 
directed to agreeing—or trying to 
agree—on the rules of international 
law as they ought to be, namely the 
rules which would be appropriate to 
their present day requirements; and 
the delegates will find that the re- 
quirements of the Governments are 
so diversified, so contrary, that agree- 
ment is impossible. Sir Cecil Hurst 
has put the matter in a most trench- 
ant manner:! 
.. . Now it must be clear to any one 
who thinks that if it is the conclusion 
of a convention that is aimed at, no 
State will accept and become bound 
by the conventions unless it is satisfied 
with its contents. If the convention 
embodies a rule of conduct which is 
displeasing to the State and if the 
State in question declines to become 
a party to the convention in con 
sequence, the position will be worse, 
not better, from the point of view ol 
an agreed formulation of the rules of 
international law binding upon all 
States. 
that the rule in question is binding 


The dissatisfied State will say 


upon other States because they are 
parties to the Convention which em 
bodies it, but that it is not binding 
upon itself because it is not a party 
to the Convention. It is not a satisfac- 
tory refutation of this argument to say 
that the rule is nevertheless a rule of 
international law and as such is bind 
ing upon all States—as it leaves un- 
answered and unanswerable the retort 

then why was it put into a con- 
vention providing for its acceptance 
and ratification by the parties. 


After The Hague Conference of 
1930 a draft resolution was submit- 
ted by the British, French, German, 
Greek and Italian Delegations to the 
First Committee of the Eleventh Ses- 
sion of the League of Nations As- 
sembly.* This draft resolution was 
submitted in connection with the 
recommendations made by the Con- 
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ference in respect of the procedure 
to be adopted for future conferences. 
In the draft resolution, which was 
not adopted, we find an interesting 
comment upon the usefulness of con- 
tinuing with the convention method 
for purposes of codification. ‘This 
comment is as follows: 

In present circumstances, as was 
shown by the experience of the Con 
ference at The Hague, it is not for 
the League or the conferences con 
vened by it to endeavour to formulate 
the rules which are binding upon states 
as part of the customary law of nations. 


The Preparation of Scientific 
Restatements 

Another method which The Unit- 
ed Nations can use in connection 
with the codification of international 
law is the preparation of scientific 
restatements of certain parts of the 
law such as have been undertaken by 
the Harvard Law School Research, 
after the model of the Restatements 
of American Law prepared by the 
American Law Institute. The merits 
of such a procedure are many, espe- 
cially when viewed as a step toward 
the ultimate codification of interna- 
tional law by international agree- 
ment. 

Ihe preparation of such restate- 
ments cannot properly be done by 
governments. The task of ascertain- 
ing and formulating rules of inter- 
national law in order that they may 
be cast in the form of systematic re- 
statements is fundamentally a work 
of science to be undertaken by pro- 
fessional lawyers and experts in the 
field. ‘The task of the codifier of in- 
ternational law has been forcefully 
stated by Elihu Root in his address, 
“The Function of Private Codifica- 
tion in International Law,” before 
this Society in 1911. These views 
have been summarized by Mr. James 
Brown Scott, as follows:* 

In his (Mr. Root’s) address be- 
lore the Society in 1911, he expressed 

a preference for the private codifica- 

tion of international law, as distinct 

from its codification by public agen- 


1. Sir Cecil Hurst, A Plea for the Codification 
of International Law on New Lines, page 11. 

2. Minutes of the First Committee, Annex 11, 
Eleventh Ordinary Session of the Assembly of the 
League of Nations. 

3. James Brown Scott, ‘Elihu Root's Services 
to International Law,’ Proceedings of the American 
Society of International Law, 1924, page 18. 
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cies. In his first address on the sub- 
ject, at the meeting of the Society in 
1911, he stated the difference between 
codification of municipal and of in- 
ternational law—municipal law hav- 
ing the power of the state behind it; 
international law, only the force of 
public opinion. In the case of muni- 
cipal law, there was a plenty and to 
spare, and the difficulty was not in 
finding existing law, but in stating it 
clearly and adequately. In the case 
of international law, the customs and 
usages of nations varied. Few prin- 
ciples, he said, were so universally 
admitted that they could be stated of 
themselves without explanation, modi- 
fication or addition. The duty of the 
codifier, therefore, in the field of in- 
ternational law, was the very difficult 
one of choosing between and among 
conflicting views, in accordance with 
right, reason and the practice of en- 
lightened nations. His idea was that 
private initiative should do this work 
of a preliminary nature, and that the 
results of the labors of private in- 
vestigators extended over years, would 
be given the form and content of law 
through international agreements em- 
bodying its principles. International 
law would, in this way, cease to be 
customary, in becoming conventional. 

It is true that such restatements of 
international law prepared by a sci- 
entific body even under a mandate 
from The United Nations would not 
in any way be binding upon govern- 
ments. But this in itself is an ad- 
vantage, for while lacking the formal 
approval of governments, it would 
also avoid the difficulties of having 
to secure political agreement on rules 
and principles of a controversial na- 
ture at once. Such scientific restate- 
ments of the law would have a per- 
suasive influence in proportion to 
their scientific merit. Sir Cecil Hurst 
in a paper referred to above said in 
connection with the preparation of 
any such restatement: 

It would possess no governmental 
authority; it would commend itself 
to the world at large—as does all sci- 
entific work—merely by its own in- 
trinsic value. No finality would attach 
to it. It would and should be con- 
stantly subject to discussion and. re- 
vision. 

It is interesting to note that this 
method which has been so success- 
fully adopted in the field of munici- 
pal law by the American Law In- 


624 American Bar Association Journa! 


The Development of International Law 


stitute was suggested as early as 1925 
in the first session of the League of 
Nations Committee of Experts by 
Mr. George W. Wickersham of the 
United States. Unfortunately, his 
suggestion did not receive serious at- 
tention at the time and was not 
adopted by the Committee. 


The Creation of a Committee 
of Experts Is Suggested 


li ‘The United 
this stage, to create a committee of 


Nations were, at 
experts, with the assistance of not 
only scientific bodies, but also of as- 
sociations of practising lawyers, for 
the preparation of scientific restate- 
ments of international law, such re- 
statements, when issued under the 
imprimatur of The United Nations, 
would undoubtedly go a long way 
toward preparing the ground for the 
eventual codification of internation- 
al law by international agreement. 

It is, of course, not possible to pre- 
judge the work of the Committee on 
Codification at this stage. Many 
methods of development and codifi- 
cation are open to the Committee 
for its consideration. I have merely 
sought to indicate in this paper some 
of the problems raised by any effort 
to codify international law, and to 
present a few suggestions as to the 
possible procedures which might be 
adopted by The United Nations in 
fulfilling the obligations imposed by 
Article 13, Paragraph 1 (a) of the 
Charter. 

Whatever methods The United 
Nations decides to adopt, however, | 
feel certain that its efforts will of 
necessity require the cooperation of 
national and international bodies in 
the field of international law every- 
Paragraph (c) of the 
Resolution adopted by the General 
Assembly on December 11, 1946, di- 
rects the Committee on Codification 
to study, and I quote: 


where. 


. .. the methods of enlisting the assist- 
ance of such national or international 
bodies as might aid in the attainment 
of this objective. 


French Commission on Codification 
of international Law 


The Ministry of Foreign Affairs of 


the French Republic set a useful 
precedent for other Governments by 
the establishment on March 17 of 2 
“Consultative Commission for the 
Codification of International Law 
and the Definition of the Rights and 
Duties of States and of Human 
Rights.” The decree which estab- 
lished this Commission charged it 
with preparatory work for the com- 
missions of The United Nations 
dealing with these subjects. It em- 


, 


powered the Commission to codépt 
new members and make use of tech. 
nical advisers and experts and of the 
legal services of the Ministry of For- 
eign Affairs. The secretariat of the 
Commission will be provided for by 
the Division of International Confer- 
ences of the Ministry and by the Sec- 
retariat of the Council of State. 

René Cassin, Vice President of the 
Council of State, professor of law at 
the University of Paris, delegate to 
many international conferences and 
well-known international lawyer, 
was appointed President of the Com- 
mission. President Cassin represent- 
ed France for a time in The United 
Nations Commission on Human 
Rights, and is highly esteemed by 
members of our Association who 
have been privileged to know him 
(32 A.B.A.J. 609; September, 1946). 

The following were appointed as 
members of the Commission: Mme. 
Bastid, professor of law at Paris; 
Guérin de Beaumont, minister pleni- 
potentiary; M. Boissarie, general 
procurator at the Court of Appeal 
at Paris; Abbé Boulier, professor at 
the Catholic Institute at Paris; 
Charles Chaumont, professor of law 
at Nancy; Donnedieu de Vabres, pro- 
fessor of law at Paris; Jacques Fou- 
ques Duparc, minister plenipoten- 
tiary, director of the Division of 
International Conferences; Marcel 
Plaisant, former senator, advocate at 
the Court of Paris; Georges Scelle, 
professor of law at Paris; Samuel 
Spanien, advocate at the Court of 
Paris. 





4. Sir Cecil Hurst, Plea for the Codification of 
International’ Law on New Lines, read before 
the Grotius Society, October 16, 1946. 
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AbMINISTRATIVE LAW— 
“The Federal Administrative Proce- 
dure Act: Codification or Reform?”: 
he inevitable synthesis as to the is- 
sues which have been presented from 
differing points of view by authorita- 
tive writers in our columns (e. g. 32 
\.B.A.J. 350, 377, 646, 749, 827; 33 
A.B.A.J. 7, 14, 315, 434) has been 
undertaken in a comprehensive fash- 
ion by the Yale Law Journal in its 
\pril issue (Vol. 56—No. 4; pages 
670-705). The Administrative Pro- 
cedure Act is described as in various 
respects “‘a blend of three conflicting 
purposes”: In some, “simply a codi- 
fication of existing law and _prac- 
tice”; in other respects, “a program 
of change addressed to agency discre- 
tion and good faith”; in still others, 
“a statement of new law and stand- 
ards of procedure to be enforced by 
the Courts”. The Act is analyzed, 
step by step as to its principal pro- 
visions, covering both their text and 
their history. Naturally, there are 
quotations and citations of articles 
in the JouRNAL which contained nu- 
merous contemporary evidences of 
the legislative intent. 


Perhaps naturally, the overall con- 
clusions of this comprehensive “com- 
ment” do not jibe with declarations 
imade by Chairman McCarran, Con- 
vressmen Walter and Gwynne, Ash- 
ley Sellers, and others, before and 
lollowing enactment. And it stresses 
its conclusion that “the Act merely 
codifies the pre-existing law of ju- 
dicial review”, although guardedly 
recognizing that “in at least three 
respects, however, there is some 
grounds for asserting that the Act 
prescribes new standards” (page 689). 
Senator McCarran’s emphatic state- 


ment (32 A.B.A.J. 672) and John 
Dickinson’s impressive analysis in 
our May issue (page 434) are strong- 
ly to the contrary. 

Assuming its point of view and 
probable objective, the article is com- 
petently done and will be found 
highly informative. When the time 
comes that a governmental agency is 
before a Court in an effort to sabotage 
or whittle away the safeguards so 
carefully provided in the Act, this 
“comment” will doubtless be cited 
and quoted as demonstrative aca- 
demic authority for contentions that 
the Act means and accomplishes far 
less than its draftsmen and spokes- 
men declared that they had intended 
and written into its provisions. (Ad- 
dress: Yale Law Journal, 127 Wall 
Street, New Haven, Conn.; price for 
a single copy:$1.00) . 


A Ency_“Entertainment Indus- 
try—Agency Contract Termination 
and Allied Problems’: The second 
in a series of articles by Bernard 
Reich on the entertainment indus- 
try appears in the February issue of 
the Southern California Law Review 
(Vol. XX—No. 2; pages 121-145). The 
advent of artists’ guilds has wrought 
substantial changes in the relations 
between stage, screen and radio art- 
ists and their indispensable agents. 


Editor's Note 


I'he powerful guilds and their fran- 
chise and license agents require the 
incorporation of certain of their 
rules and regulations into agency 
contracts and in some cases even pre- 
scribe forms for such contracts. Guild 
incorporated into 
agency contracts recognize the obli- 


regulations as 


gation of an agent as twofold—not 
only obtaining employment for the 
artist but also “servicing” the artist. 

The various causes for terminating 
an agency contract are discussed by 
Mr. Reich with particular reference 
to regulations of the more important 
guilds as they are incorporated into 
such contracts. In conclusion, he 
touches briefly on the right to com 
pensation and or damages for the un- 
expired portion of a terminated con- 
tract. (Address: Southern California 
Law Review, 3660 University Ave- 
nue, Los Angeles 7, Cal.; price for a 
single copy: $1.00). 


CCommuer OF LAWS—“Recog- 
nition of Foreign Divorces: A Reply 
”: In the March issue 
of the Canadian Bar Review (Vol. 
XXV—No. 3; pages 226-239), Raph- 
ael Tuck, of the Montreal Bar, sup- 
ports the soundness of the decision 


to a Criticism 


in Armitage v. A-G and sustains as in 
accord with the aim and purpose of 
the English rules of the conflict of 
laws the principle which it lays down 
that “The Courts of a foreign coun- 
try where the parties to a marriage 
are not domiciled have jurisdiction 
to dissolve their marriage, if the di- 
vorce granted by such Courts would 
be held valid by the Courts of the 
country where at the time of the pro- 
ceedings for divorce the parties are 


Members of the Association who wish to obtain any article referred to should 


make a prompt request to the address given with remittance of the price stated. If 


copies are unobtainable from the publisher, the Journal will endeavor to supply, 


at a price to cover cost plus handling and postage, a planograph or other copy of 


a current article. 
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domiciled”. Mr. Tuck is replying to 
528. ©. 
Magdalen College, Ox- 
ford, in the February (1946) issue of 
the same review (Vol. XXIV—No. 2; 
pages 1-86). The crux of his conten- 


a criticism put forth by 
Morris, of 


tion is the distinction between two 
types of “domicile” relevant to the 
case, i.e. “domicile” in the English 
sense, which imputes to the wife the 
domicile of the husband, and “domi- 
cile” in the New York sense, which is 
a bona fide residence in the state of 
divorce, sufficient in the eyes of the 
New York Courts to entitle the de- 
cree to their recognition. In accept 
the New York 
sense as one of the facts in the case 


ing ‘domicile’ in 
before it, the English Court, in Mr. 
Puck’s view, in no way departed 
from the well-known conflict of laws 
rules regarding domicile. (Address: 
Canadian Bar Review, Ottawa Elec- 
tric Building, Ottawa, Ont.; price fon 


a single copy: 75 cents). 


lies rITUTIONAL LAW 
“Federal Legislation Regulating Ra 
dio”: The 
ades of federal regulation of radio 
McManus, 
Jr., in the February issue of the 
Southern California Law Review 
(Vol. XX—No. 2; pages 146-171). 
The Radio Act of 1912, which was 


the first federal law licensing a radio 


three-and-one-half dec- 


are traced by Martin J. 


station, failed to cope with the rapid 


increase of activity in radio until 
finally it was said that chaos ruled the 
airwaves. The Radio Act of 1927 did 
much to bring order out of the chaos 
by enunciating the doctrine that the 
airwaves belong to the people and 
that a license granted under the Act 
permits the use but not the owner- 
ship of any radio channels. The Com- 
1934 


tially re-enacted the law of 1927 but 


munications Act of substan- 
aimed also at comprehensive control 
of the whole industry under the guid- 
ance of the Federal Communications 
Commission. 

Ihe several constitutional aspects 
of the Act of 
discussed by Mr. McManus with par- 


1934 as amended are 


ticular reference to the principal ju- 


diciab interpretations of the Act. He 


626 American Bar Association Journal 


thinks these have been fair and in 
(Ad- 
dress: Southern California Law Re 


accordance with precedent. 
view, 3660 University Avenue, Los 
Angeles 7, Cal.; price for single copy: 
$1.00). 


( cortnacers —“The Present Stat- 
Law of Consideration’: <A 
valuable compilation of statutory 


utory 


provisions with respect to the consid- 
eration necessary to make certain 
types of agreements valid, is in the 
April issue of the Columbia Law Re 
view (Vol. 47—No. 3; pages 431-449). 
The note deals usefully with the 
statutory law as to consideration as 
an element in the creation of enforce 
able promissory obligations, in the 
modification or relief of obligations, 
and in the validity of executed trans- 
fers. ‘These questions are considered 
under a carefully prepared outline 
and the note is fully annotated by 
reference both to decisions of the 
Courts of various States and to the 
numerous statutes. (Address: Colum- 
Kent Hall, Co 
New York 27, 
N. Y.; price for a single copy: 85 


bia Law Review, 


lumbia University, 


cents.) 


Conor PIONS — “Statutory 
Inhibitions Upon Unfair Use of Cor- 
Insiders’: 
Prompted by “the recent increase in 


porate Information by 
the volume of trading and corporate 
financings’, Robert S. Rubin, Asso 
ciate Solicitor of the Securities and 
Myer 
have 


Commission, and 


SEC 
undertaken, in the March issue of 


Exchange 
Feldman, a attorney, 
the University of Pennsylvania Law 
Review (Vol. 95—No. 4; pages 468- 
504), to examine the effect of Section 
16 of the Securities Exchange Act of 
1934 in curbing “abuses by insiders 
who normally have access to confi- 
dential information not available to 
small stockholders and to the gen- 
eral public’. The authors do not 
undertake to speak in any manner 
Their 


point seems to reflect their own out- 


for the Commission. view 
look as government attorneys. (Ad 
dress: University of Pennsylvania 
Law Review, 3400 Chestnut Street, 


Philadelphia 4, Pa.; price for a single 
copy: $1.). 


CCorPORATIONS—“The Theor) 
of Enterprise Entity”: The leading 
article in the April issue of the Co. 
lumbia Law Review (Vol. 47—No. 3: 
pages 343-358) is by Adolf A. Berle, 
jr., lately Assistant U. S. Secretary of 
State, author of various texts on cor- 
porations, and Associate Professor of 
Law at Columbia University. He ad- 
vances the proposition that the diver- 
gence between corporate theories as 
originally conceived in Anglo-Ameri- 
can law and the development of the 
corporate device under modern busi- 
ness arrangements, has given rise to 
what he calls the principle of “ente: 
prise entity’. Illustrating this by refer- 
ence to various factual situations in 
the modern corporate field, he under 
takes to demonstrate that the Courts 
refuse to be restricted by technical 
corporate forms if those forms ar 
not consistent with the reality of the 
underlying enterprise. He expresses 
the opinion that a broader accept- 
ance of the theory of corporate en 
tity would do much to improve and 
simplify the law of corporations 
(Address: Columbia Review, 
Kent Hall, Columbia University, 
New York 27, N. Y.; price for a singk 


copy: 85 cents.) 


Law 


_ PS—Judicial Administration 

“Disqualification of Judges’: The 
leading article in the Yale Law Joui 
nal for April (Vol. 56—No. 4; pages 
605-639) deals with the grounds on 
which judges disqualify themselves, 
or may be disqualified by appro- 
priate steps by a party, from sitting 
in a particular case. The author is 
John P. Frank, Assistant Professor of 
I.aw at Indiana University and visit 
ing Professor at the Yale Law School 
in the summer of 1946. He was law 
clerk to Mr. Justice Hugo L. Black 
at the October Term in 1942; and 
his article deals in the first instance, 
as well as in its argument or conclu- 
sions at its close, with the question 
raised by Mr. Justice Robert H. Jack- 
son as to Mr. Justice Black’s partici- 
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pation in the Jewel Ridge Coal Cor 
poration case, 325 U. S. 161, 897 


1943). 


\t first impression Mr. Frank’s 
exposition might appear to be an 

borated argument to sustain Mr. 
Justice Black’s sitting in that case. 
On closer examination, it has the 

rit of presenting factually and 
with evident fairness the hitherto un- 
available data as to the actual prac- 
tice as to voluntary and enforced 
disqualification, in the State and fed- 
eral Courts for many years, including 
the Supreme Court of the United 
States. Students of the American 
judicial system, as well as lawyers 
who are confronted at times with the 
delicate questions of bias and dis- 
qualification from prior connection, 
tc.. will find the article useful for 
clerence. (Address: Yale Law Jour- 
nal, 127 Wall Street, New Haven, 
Conn.; price for a single copy: $1.00). 


ms 
| ovate. Work of the Lou- 
sana Supreme Court for the 1945- 
1°46 Term”: The January issue of 
the Louisiana Law Review (Vol. VII 

No. 2; pages 165-321) is devoted to 
a symposium of the work of the high- 
est Court of Louisiana during the 
term ended last September. The au- 
thors are members of the law faculty 
of Louisiana State University. The 
symposium is a continuation of the 
surveys which that review gives each 
\ear to provide a broad view of the 
development of case law in that State. 
Louisana Law Review, 
Station, 


\ddress: 


University Baton Rouge, 


La.: price for a single copy: $1.00). 


Domestic RELATIONS—“Ali- 
mony and the Bigamist: A Comment 
on Section 1140-a of the New York 
Civil Practice Act’: In 1940 the Law 
Revision Commission of the State of 
New York recommended a new Sec- 
tion 1140-a of the Civil Practice Act 
of New York. It subsequently was 
adopted, and was intended to “hu- 
manize” the common law rule that 
denied both alimony and counsel 
lees to a wife seeking an annulment. 


Ihe article under the above title in 





the November issue of the St. John’s 
(Vol. XXI—No. 1; 


pages 1-11) considers a recent inte1 


Law Review 


pretation of Section 1140-a by the 
New York Court of Appeals. Perma- 
nent alimony was awarded to a wo- 
man where the legal impediment to 
her marriage was that at the time ol 
the marriage she was still the wife of 
another. Charles M. Sparacio, Asso- 
ciate Professor of Law at St. John’s 
University School of Law, suggests 
that while the Court was undoubt- 
edly attempting to give effect to the 
intent of the Legislature as prompted 
by the Law Revision Commission, the 
effect of the decision may be to give 
to every wife a permanent share of 
her husband’s income, even though 
the impediment to the marriage was 
solely against the wife. He submits 
that this situation should be cor- 
rected immediately, so as to fulfill 
the rule that the person who comes 
into equity must come with clean 
hands. (Address: St. John’s Law Re 
view, 96 Schermerhorn Street, Brook- 
lyn, N. Y.; price for a single copy: 


75 cents). 


Esrares AND TRUSTS—Taxa- 
tion—“Gift and Estate Tax Implica- 
tions of Family Partnerships”: Ed- 
ward N. Polisher, of the Philadelphia 
Bar, has added to his contribu- 
tions on the art of estate planning a 
thoughtful discussion of family part- 
nerships. Under the above title in 
the Dickinson Law Review for March 
(Vol. LI—No. 3; pages 145-160), he 
analyzes a number of recent deci- 
sions that point up the gift and estate 
tax consequences of the use of family 
partnerships, both those which meet 
the test of a bona fide business ven- 
ture suggested by the United States 
Supreme Court for income tax pur- 
poses, and those which do not. The 
impression is left that there is need 
for a reexamination, by the Con- 
gress, of the estate, gift and income 
tax statutes with a view to integrat- 
ing the statutory provisions into a 
consistent whole. (Address: Dickin- 
son Law Review, Carlisle, Pa.; price 
for a single copy: 75 cents.) 
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Hirine AND EMPLOYMENT 
-Municipal Legislation—“‘Local Reg- 
ulation of Discriminatory Employ- 
ment Practices’: An article entitled 
as above in the February number of 
the Yale Law Journal (Vol. 56—No. 
3; pages 431-457) deals with racial 
and religious discrimination at the 
local level. The authors are Alex El- 
son and Leonard Schanfield, mem- 
bers of the Illinois Bar. Their thesis 
is that the problems are most acute 
in the urban centers, and that a so- 
lution must be found there if dis- 
criminatory practices in hiring are 
to be eliminated. Since August of 
1945, when Chicago became the first 
city to enact an FEP ordinance, Mil- 
waukee and Minneapolis have done 
likewise; and ordinances have been 
offered in some twelve other cities. 

The authors find that attempted 
regulation of discriminatory employ- 
ment practices by local ordinances 
presents difficult problems of consti- 
tutionality, draftsmanship, coverage, 
administration, and _ enforcement. 
They examine each of these angles, 
and offer guidance to those who seek 
to avoid the pitfalls. (Address: Yale 
Law Journal, 127 Wall Street, New 
Haven, Conn.; price for a single copy: 
$1.00). 


Pusuic UTILITIES — “Smyth v. 
Ames in Federal Rate Regulation”: 
An article in the March issue of the 
Virginia Law Review (Vol. 33—No. 2; 
pages 141-177) by Professor Frederick 
F. Blachly of American University 
discusses the various factors which 
have tended to prevent the general 
application of the “fair value” doc- 
trine of Smyth v. Ames to federal car- 
rier and utility rate regulation. One 
of these factors, present particularly 
in carrier-rate regulation by the Inter- 
state Commerce Commission, is the 
rise of competition, which has led 
the Commission “to place rate-mak- 
ing upon a businessman's basis in- 
stead of the narrow ‘taking of prop- 
erty’ basis’. Another such factor, ac- 
cording to the author, is the establish- 
ment of rates on an ostensibly con- 
tractual basis, as under the licensing 
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provisions of the Federal Power Act. 
Promotional and benefactory consid- 
erations, as in subsidized air mail 
vitiate 
fair value” concepts in that field. 


rates, traditional 


serve to 


The establishment by the Congress 
itself of a rule for the rate base, such 
as the “original cost” standard of the 
Federal Power Act and the Federal 
National Gas Act, has been another 
important factor, according to the 
author, in diminishing the practical 
importance of the judicial concept 
in rate control. For situations where 
none of these factors exists, Profes- 
sor Blachly urges a modification of 
Supreme Court doctrine so as to 
reinstate the view which he thinks 
was held before Smyth v. Ames, to 
the effect that due process of law 
should be applied only to the proce- 
dural aspects of rate-making, in or- 
der to obviate the danger of substi- 
tuting judicial conclusions as to the 
substance and economic effects of 
rates for those of the politically con- 
stituted regulatory authorities. In 
short, he would deprive the Courts 
of the power and duty to prevent the 
destruction of private investments, 
and the taking of private property 
for public service without just com- 
pensation, so long as there was reg- 
ularity of a procedure attending the 
confiscation. (Address: Virginia Law 
Review, Clark Memorial Hall, Char- 
lottesville, Va.; price for a single 
copy: $1.). 


SrATUTES-“tnseee Immoral- 
ity: The Mann Act and the Supreme 
Court”: Interesting analysis of the 
statutory construction pursued by the 
Supreme Court as to prosecutions 
under the Mann Act is in a note in 
the April issue of the Yale Law Jour- 
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nal (Vol. 56—No. 4; pages 718-730) . 
It deals chiefly with the decision in 
Cleveland v. United States, 67 Sup. 
Ct. 13 (1946), in which the majority 
held that the interstate transporta- 
tion of “celestial” wives by members 
of a fundamentalist sect, claimed to 
be an offshoot of Mormon faith, vio- 
lated the Mann Act. The ruling is 
considered in the light of develop- 
ments since Caminetti v. United 
States, 242 U.S. 470 (1917). The note 
gives also the legislative background 
of the statute. Its conclusion seems 
to be that a majority of the Court in 
the Cleveland case gave the Act too 
broad a scope in view of that back- 
ground. (Address: Yale Law Journal, 
127 Wall Street, New Haven, Conn.: 
price for a single copy: $1.00.) 


Lanwnines —Income Taxes—“Ac- 
counting and the Accountant in the 
{dministration of Income’ Taxa- 
tion”: In the April number of the 
Columbia Law Review (Vol. 47—No. 
3; pages 376-397) the authoritative 
leader of the accounting profession, 
George O. May, reviews most inter- 
estingly the role of accounting in the 
development of income taxation, 
pleads for a broader acceptance of 
accounting principles in the deter- 
mination of business income, and 
gives his own views as to the place of 
the accountant in practice in tax 
matters. Formerly senior partner in 
a nationally-known accounting firm, 
he is a lecturer at the Harvard Gradu- 
ate School of Business Administra- 
standard 


tion and is author of 


treatises on accounting. 

Lawyers in all phases of practice, 
as well as those who give most of 
their time to tax problems, will find 


interest and help in Mr. May’s ma 
ture conclusions. Many will find it 
easy to agree with his opposition to 
an increase in what he calls “petty 
legalism” in the administration of 
the laws. With what seems to be a 
plea for according to accountants 
more active participation in tax prac- 
tice, many lawyers will disagree. (Ad 
dress: Columbia Law Review, Kent 
Hall, Columbia University, New 
York 27, N.Y.; price for a single 
copy: 85 cents). 


Taxation — Interstate Transac 
tions—“Gross Receipts Taxes on In 
terstate Transactions”: Seeking cleai 
guideposts primarily for the legisla 
tive draftsman, Allison Dunham ex 
amines in the March issue of the 
Columbia Law Review (Vol. 47—No. 
2; pages 211-236) the decisions of the 
past ten years in which the Supreme 
Court has applied the test of the 
Commerce Clause to State taxes on 
with multi- 
State aspects. Careful analysis of the 
holdings of the Court and of the be- 
liefs and terminology of a changing 


business transactions 


judiciary are found to reveal no sat- 
isfactory pattern or reconciliation of 
the decisions, which have permitte« 
vastly greater freedom to the States 
than formerly had been thought 
likely under the interpretation ol 
the Commerce Clause by the su 
preme federal tribunal, yet have 
struck down some such taxes. The 
author urges that there should be a 
clearer and more useful formulation 
(Address: Co- 
Review, Kent Hall, 
Columbia University, New York 27, 
N.Y.; price for a single copy: 85 


of the Court’s views. 


lumbia Law 


cents). 
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Our Younger Lawyers 
by William R. Eddleman ~* Secretary, Junior Bar Conference 


# Special emphasis this year in the 
junior Bar Program is being placed 
on the Awards of Merit. For several 
years past, Awards have been made 
to outstanding local and State Junior 
Bar organizations. Occasionally other 
Special Awards have been made for 
some notable service. 

Lewis R. Donelson, III, of Mem- 
Tenn., with Bernard W. N. 
Chill of Jackson, Miss., and James 


phis, 


E. Burns of San Francisco, Cal., has 
been working to establish compara- 
tive standards for judging the 
local State 
The 
Council, at its mid-year meeting in 


achievements of and 


groups of Younger Lawyers. 


Chicago, discussed these standards 
thoroughly. A preliminary report 
is being distributed. 
[hese standards will furnish to 
ollicers and members of local and 
State groups criteria on which to 
base activities to qualify for Na- 
The standards 
which will be used in deciding the 


tional recognition. 


winners of the Awards of Merit are 


he following: 


1. Bar Meeting—10 Points 
Five points will be awarded 
for frequency of meetings and 
another five points for attend- 
ance. 
Improvement of relations 
among lawyers and law  stu- 
with 


other Bar groups—40 Points. 


dents and cooperation 


For fellowship meetings, co- 
other Bar 
groups, and law student pro- 


operation — with 
gram, up to 15 points may be 
given. Educational opportuni- 
ties and placement facilities 
for lawyers and law students 
are given value up to 25 points. 
Program—50 Points. 


This classification is based 


on an appraisal of the program 
actually conducted by the local 
or State group, including pub- 
lic service activities such as 
legal aid clinics, legal reference 
bureaus, procedural reforms, 
Trafic Court Institutes, “loan 
shark” drives, etc. Each year 
some particular activity is em- 
phasized Nationally, as is the 
Information 


Public Program 
S 


this year. In judging such 
State and local programs, the 
allocate 


proposed standards 


points as follows: 
Program planning 10 points 
Members participating 10 points 
Execution of program 15 points 


Accomplishments 15 points 


The activities of the State or local 
group will be judged on a twelve 
months’ basis from July 1 to July 1. 
Applications for this year’s competi- 
filed National 
Chairman James D. Fellers, Apco 
‘Tower, Oklahoma City 2, Oklahoma, 
on or before August 15, 1947. Any 


tion must be with 


specific inquiries will be answered by 
Mr. Donelson. Young Lawyer groups 
throughout the United States are 
urged to compete. 

Lofton L. Tatum of Portland, the 
chairman for Oregon, represented 
the United States on the Constitu- 
Dallas 


Convention of the Junior Chambet 


tional Committee at the 


of Commerce International. He is 
Vice-President of the United States 
Junior Chamber of Commerce. 

The 


held at Jacksonville included an ac- 


Regional Meeting recently 
tive program in which Robert McKin- 
ney Barton, St. Petersburg, Fla., 
Joseph W. Grier, Jr., Caarlotte, N.C., 
William A, Gillen, Tampa, Fla., and 
Bernard W. N. Chill, Jackson, Miss., 
assisted National Vice Chairman 
I. J. Skinner, Jr., Jasper, Ala. 


Charles W. Joiner of Des Moines, 
lowa, currently heading the Young- 
er Lawyers 


membership program 


nationally, was one of the winners 
of the J. 
last year. He will be a member ol 


B. C. membership contest 


the faculty of the Law School of the 
University of Michigan this fall. 
Congratulations to New Hamp- 
It is the first State 
top” in the membership drive, hav- 


shire! “over the 
ing already exceeded its quota by 
1Q per cent. 

One of the State 
groups in the National Award Con- 


outstanding 


test this year is the Michigan Junior 
Bar Section, whose officers include: 
Collins E. Brooks ol 
Grand Rapids; Vice Chairman, John 


Chairman, 


F. O’Brien, Lansing; Secretary- Treas- 
urer, H. Donald Bruce, also of Lans- 
ing; and Evered C. Dudley and John 
Cummiskey, Council members, both 
from Grand Rapids. Graduates of 
four law schools in Michigan will 
receive attention and advice from 
this Section. It plans to supply in- 
formation on the problems of begin- 
ning a law practice, including selec- 
tion of the community, the capital 
necessary to begin and maintain 
practice until it becomes. self-sup- 
porting, the requisite law library, 
etc. Members of the Committee, in 
addition to the officers, are Daniel J. 
Vindall, Jr., Edmond F. Devine, and 
Ned Hand Goldman. A survey com- 
piled under David Morris of Kala- 
mazoo covering conditions of prac- 


tice in Michigan will be utilized. 


Question-of-the-Month: 


Do you know of any local or State 
Younger Lawyers group performing 
an outstanding service, that should 
be encouraged to participate in the 
competition for the Awards of 
Merit? If so, please advise the Na- 
tional Secretary of the Conference, 
Building, Seattle, Wash. 
If you have heard any of the Junior 


Seaboard 
sar radio programs, please advise the 


Secretary, indicating the radio. sta- 


tion and city. 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation: Mark H. Johnson, 


Committee Chairman. 


Constitutionality of Gift Tax 
Upon Community Property 


® The 


sustained the constitutionality of the 


Pax Court has unanimously 
1942 Act amendment of the gilt tax 
law relating to community property 
I.R.C. § 1000 (d) 
gilts of community property made 
1943 shall be 


considered for purposes of the gift 


provides that all 
on or alter January 1, 


tax to be gilts made by the husband 
except to the extent that such prop 
erty was received by the wife as com 
pensation for personal services on 
was originally derived from such serv- 
ices or from s¢ parate property ol the 
wile. 
The 


involved 


first case under that statute 


government bonds owned 


by ‘Texas residents as community 
property. The husband made a gift 
of the bonds to a grandson, with his 
held that 


bonds 


wile’s consent. The court 


the entire value of the was 
taxable to the husband, because un 
der ‘Texas law he had the sole powel 
ol disposition. The court conceded 
that, in the absence of consent, the 
wife might have contested the gift as 
“in fraud of her interest’. Neverthe 
less, such consent was held not to be 
a condition to the completeness ol 
the eilt. Charles I. Francis, 8 T.C. 
No. OL. 
in a case involving ‘Texas real estate 


G. H. Beavers, V.C. Memo. Dec. 
(April 24, 1947). [tis not certain that 


Phe same result was reached 


these decisions will control in othe: 


community property jun isdictions 


Moreover, the lnportance of the 
question practically assures ultimate 
appeal to the United States Supreme 


Court. 
Antenuptial Contracts— 
Gift Tax v. Income Tax 


When is a eift not a gift? The Second 
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Circuit’s answer is, when it is an in 


come tax case. The issue in the case 
was the basis of securities which the 
taxpayer had acquired in an ante- 
nuptial settlement, in consideration 
for her release of all marital rights 
in her husband’s property. The gov- 
ernment contended that the basis of 
securities, for the 


the purpose of 


computing gain ona subsequent sale, 


5 5‘ 


was their cost to the ‘donor’ hus- 
band. The taxpayer contended that 
the basis was ‘“‘cost’’, viz., their fan 
market value at the time of the con- 
tract. The court conceded, under the 
Supreme Court’s Wemyss decision, 
that the the 


would have been a gift under the 


transfer of securities 
present gift tax law. Nevertheless, in 
the absence of the peculiar statutory 
history which justified the gift tax 
result, the court refused to be bound 
by that result in an income tax Case. 
The “cost” basis was therefore up 
held. Farid-Es-Sultaneh vy. Com’r, (C. 
C. A. 2, April 11, 1947), rev’g 6 T.C. 
652. 

An interesting problem presenting 
the converse of this principle is the 
case of debt cancellation under the 
Imerican Dental rule. Although the 
voluntary forgiveness of a debt in a 
business transaction may be a non 
taxable “gift” for income tax put 
poses, it may be doubted that a gilt 
tax could ever be imposed upon that 


forgiveness. 


Estate Tax—Remote 

Contingent Reversion 

Ihe Supreme Court has granted cer- 
tiorari in another “possibility of re 
verter” case, involving the applica 
the Hallock 
under Section 811 (c) which requires 
the 
estate for 


tion of so-called rule 
inclusion in 


Estate 


a decedent’s gross 


Tax of transfers 


“intended to take effect in possession 
or enjoyment” at or after the de 
cedent’s death. ‘The case is Commis 
sioner v. Estate of Spiegel 159 F. (2d) 
257 (C.C. A. 7). Spiegel had created 
an inter vivos trust for his three chil. 
dren, the income to be paid to the 
children during Spiegel’s life and the 
corpus to be distributed to them at 
Spiegel’s death, subject however to 
the usual gifts over and cross re- 
mainders to the issue of any deceased 
child and to the survivors in case of 
the death of any child without issue. 
No provision was made for the con 
tingency that Spiegel might survive 
all his children and issue; he there- 
fore retained a remote possibility ot 
reverter by operation of law. 

This will be the first case to come 
before the Court since the Treasury's 
restatement of the Hallock rule in 
Pr. D. 5512, issued May 1, 1946, which 
shifted the emphasis from the re- 
tained reversionary interest to the 
element of survivorship, but re- 
quired the presence of both factors 
before subjecting the property to 
The Spiegel trust clearly in- 
volves survivorship; the remainder 


tax. 


men had to survive Spiegel to receive 
the corpus. The question therefore is 
the significance to be attached to the 
unexpressed retained interest result 
ing from the failure of the trust in- 
strument to provide for the unlikely 
event that Spiegel would outlive all 
his issue. 

The Circuit Court of Appeals, up 
the dealt 
with the issue as “a pure question ol 


holding Commissioner, 


law” and reversed the Tax Court 
This factor may have a bearing on 
the Supreme Court’s decision in the 


case. 


Estate Tax—Expenses Relating 
to Taxable Property Not in Estate 


Decedent at his death carried two 
life insurance policies, one payable 
to his wife and one to two daughters, 
both with provision for double in- 
demnity in case of accidental death. 
After his death, the beneficiaries ex 
ecuted contracts with attorneys to re 
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double indemnity, assigning 
a one-third interest in the re 
very. After settlement, the insur- 
companies paid the principal 
ints of the insurance to the bene- 
ies, and paid compromised 
ints of the double indemnity by 
check to beneficiaries and at- 
ys. It was held that the entire 
eds of the policies constituted a 


Letters to 





part of the gross estate, and that the 
amounts received by the attorneys 
were not deductible under § 812 (b) 
(2) (3), either as administration ex- 
penses or as Claims against the estate. 
Estate of Will Wright,8 T. C. No. 62. 

Although this result may be justi- 
fied under the statute, it is clearly 
inequitable. Similar results were 
reached earlier in cases involving ex- 


aatewe Xolh ned as 





Congratulations on the Increase 
in Association Dues 
To the Editors: 
Ile House of Delegates is to be 
eratulated on its action increas- 
ie annual dues to $12.00. Each issue 
the JOURNAL is worth more than 
$1.00, 
PHIL. STONE 


Oxford, Mississippi 


Books to Read as to 

The Higher Law" 

lo the Editors: 

| have noted, with interest and ap 

preciation, Mr. Josiah E. Brill’s Let- 

ter to the Editors which appeared in 
uur April issue (33 A.B.A.]. 378). 
Mir. Brill states that while he 

igrees with the principles defended 
my article on “The Higher Law” 
» A.B.A.J. 106), he thinks it desir- 
ble that a bibliography of opposing 
ews be collected, so that lawyers 
ight explore both sides and not 
ich a conclusion on the assump- 
m that the higher-law doctrine is 
idly challenged. 
In the article mentioned, I en- 
avored to show that the prevailing 
iching of American political and 
‘al philosophers today was hostile 

io natural law and natural rights. 

\s to the degree of prevalence of this 
aching, I quoted A. Lawrence 

lowell, who in 1890 said that it con 

tituted the thinking of ‘‘almost ey 
y scholar in England and Ameri 


ca”, and Morris R. Cohen who in 


1916 wrote that “to defend a doc 





trine of natural rights before histori- 
ans and political scientists would be 
treated very much like an attempt to 
defend the belief in witchcraft.” In 
further illustration of this viewpoint, 
I cited almost a dozen other contem- 
porary philosophers. I am confident, 
therefore, that anyone who reads my 
article will see that it is the denial 
rather than the affirmative of natural 
law which constitutes the prevalent 
intellectual fashion today. 

Anyone wishing to explore this 
teaching further may refer to the 
cited works, In justice to the subject, 
however, such a person should also 
take the trouble to investigate the 
reasoning of those philosophers, also 
cited in my article, who have defend 
ed the natural law concept for ovet 
two thousand years. 

HAROLD R. McKINNON 
San Francisco, California 
Quoting Mr. Justice Holmes’ 
Criticisms of ‘‘The Higher Law’ 
To the Editors: 
Mr. McKinnon’s article in the Feb 


' 


ruary issue (page 106) on “The 
Higher Law” is obviously a sincere 
effort to revive interest in what is 
usually called “Natural Law”. Mr. 
Justice Holmes states the gist of Mr. 
McKinnon’s philosophy as follows: 

“The jurists who believe in natu 
ral law seem to me to be in that naive 
state of mind that accepts what has 
been familiar and accepted by them 
and their neighbors as something 
that must be accepted by all men 
everywhere.” 
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penses of a taxable inter vivos trust 
and of a tenancy by the entirety. 
Rose M. Harter Estate, 3 1. C. 1151; 
Robert H. Hartley Estate, 5 T.C. 
645. This problem is on the agenda 
of the Federal Estate and Gift Tax 
Committee of the Tax Section, and 
a recommendation for Section action 
is expected at the Cleveland meeting 
in September. 


A couple of his other sentences are 
enlightening: 

“Now when we come to our atti 
tude toward the universe | do not see 
any rational ground for demanding 
the superlative—for being dissatis- 
fied unless we are assured that oun 
truth is cosmic truth, if there is such 
a thing—that the ultimates of a little 
creature on this little earth are the 
last word of the unimaginable whole 
. . » Why should we employ the en 
ergy that is furnished to us by the 
cosmos to defy it and shake our fist 
at the sky? It seems to me silly.” 
(From “Natural Law”, Harvard Law 
Review, Vol. XXXII, 1918; reprinted 
in Collected Legal Papers). 

STANLEY MILLEDG! 


Circuit Judge, Eleventh Judicial 
Circuit of Florida (Miami) 


Every Law Student Should 
Read ‘The Higher Law” 


To the Editors: 

Permit me to thank you for publish 
ing the address of Harold R. McKin 
non entitled “The Higher Law: Re- 
action Has Permeated Our Legal 
lhinking”’, in the February issue 
(page 106), which escaped my notice 
until I saw a reference to it in the 
JouRNAL for April. The importance 
of this article in comparison with 
those by Ben Palmer, is that it is well 
documented with footnotes and is 
written in a way that the intellectual 
progeny of Hobbs et al. are more 
likely to understand. 

A distinct public service would be 
rendered if a copy of this article 
could be placed in the hands of every 
American law student. 

WILLIAM GILLIGAN 
New York City 
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Opinions of Professional Ethics Committee 


OPINION NO. 273 


(October 25, 1946) 


INTERMEDIARIES — MANUFACTUR- 
ERS ASSOCIATION BULLETINS GIV- 
ING GENERAL LEGAL ADVICE TO 
MEMBERS—PREPARATION OF 
OPINIONS FOR—Opinions on mat- 
ters of general interest v. those in 
respect to the individual affairs of 
the members—Opinion 168 re- 
viewed and affirmed. 


UNAUTHORIZED PRACTICE — Aid- 
ing in writing opinions for bulletin 
of a manufacturers association re. 
individual problems of member. 

® The Committee on Professional Ethics 
of the Michigan Bar Association has asked 
our opinion as to the ethical propriety of 
the action of certain lawyers in rendering 
opinions to a manufacturers association 
for inclusion in bulletins issued to its mem- 
bers. 

The questions involved are, first whether 
the rendering of the opinions in question, 
with expectations that they are to be so 
used, constitutes a violation of Canon 47, 
prohibiting the aiding of the unauthorized 
practice of the law by any lay agency; 
second, whether it constitutes a violation 
of Canon 35, prohibiting the rendering 
of legal services to the members of a 
trade organization by a lawyer employed 


and compensated by the organization. 


Canons 35, 40, 47 

Opinion 168 

® The opinion of the Committee was 
Mr. DRINKER, Messrs. 
Houghton, Jackson, Miller, Powell 
Shackleford Mr. 
Hostetler was not present and did 


stated by 


and concurring. 


not participate. 
Canon 47 is as follows: 

“No lawyer shall permit his pro- 
fessional services, or his name, to 
be used in aid of, or to make pos- 
sible, the unauthorized practice of 
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law by any lay agency, personal or 

corporate.” 

This Committee does not pass di- 
rectly on the question as to whether 
or not a given practice constitutes an 
unauthorized. practice of law. In a 
jurisdiction where this is prohibited 
by statute, this would be a question 
for the courts. In any jurisdiction 
the question would be for the Stand- 
ing Committee of this Association on 
the Unauthorized Practice of the Law. 
Accordingly, one of the bulletins in 
question No, 1543 
by this Committee to that Com- 
mittee, which in an opinion dated 
27, 1946, holds that the 
issue of such bulletin constitutes an 


was submitted 


September 


unauthorized practice of the law on 
the part of the Manufacturers As- 
sociation. 

It of course follows that the law- 
yers in question, who furnished the 
opinion contained in Bulletin 1543, 
knowing that it was so to be used, 
thereby aided and made possible the 
unauthorized practice of the law by a 
lay agency, in violation of Canon 47. 

The second question asked of the 
Committee is as to the possible vio- 
lation of Canon 35, and in this con- 
nection the Committee is specifically 
asked to review and reconsider its 
Opinion 168, rendered February 12, 
1937. 

Canon 35 is as follows: 

“The professional services of a 
lawyer should not be controlled or 
exploited by any lay agency per- 
sonal or corporate, which inter- 
venes between client and lawyer. 
A lawyer’s responsibilities and 
qualifications are individual. He 
should avoid all relations which 

direct the performance of his du- 
ties by or in the interest of such 
intermediary. A lawyer’s relation 
to his client should be personal, 


and the responsibility should be di- 

rect to the client. Charitable socie- 

ties rendering aid to the indigent 

are not deemed such intermedi- 
aries. 

“A lawyer may accept employ- 
ment from any organization, such 
as an association, club or trade or- 
ganization to render legal services 
in any matter in which the organi- 
zation, as an entity, is interested, 
but this employment should not 
include the rendering of legal serv- 
ices to the members of such an or- 
ganization in respect to their in- 
dividual affairs.” 

The final paragraph of this pro- 
vision was originally capable of a 
narrow interpretation, as authorizing 
advice to an association only with re- 
gard to problems concerning it as an 
entity, such as its organization, by- 
laws, duty to register or secure a li- 
cense under state laws etc. and as ex- 
cluding general problems common 
to and of interest to its entire mem- 
bership. In O pinion 168 this Commit- 
tee took the latter and broader view, 
holding it proper for the general 
counsel of an association to render to 
it opinions ‘“‘where they are applica 
ble to problems common to all mem- 
bers of the association,” although the 
lawyer knows and expects such opin 
ions to be distributed to the members 
for their information. This broad in- 
terpretation is in accordance with the 
contrast in the Canon between the 
rendering of opinions on the “indi- 
vidual affairs” of the members and 
rendering opinions of interest to all 
of them. 

The Committee, in view of the 
final phrase of Canon 35, was careful 
to distinguish such opinions on gen- 
eral matters of interest to the entire 
membership from the rendering of 
legal services to the members of the 
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sociation in respect to their indi- 
lual affairs, saying: 

Chis is to be clearly distin- 
ished from the purchase by the 
sociation of advice for an indi- 
idual member concerning his own 
culiar problems and without the 
ill and free disclosure of the fac- 

tual situation essential to the 
roper relation of attorney and 
ient.” 

Following the rendering of that 
opinion on February 12, 1937, the 
\ssociation, at its meeting held Sep- 
tember, 1937, amended Canons 11, 
12, 31, 33, 34, 37, 39 and 43 and ad- 
opted Canon 47 without changing 
Canon 35 as so construed by the Com- 
nittee. Nor has the Association made 
iny change in that Canon at any of 
its subsequent meetings, although 
imendments have been made to sev- 
cral other Canons. 

[he Committee on Unauthorized 
Practice holds that the bulletin in 
question on its face shows that the 
opinions therein quoted were for the 
euidance of the individual members 
who made the inquiries from the 
secretary of the association. Since 
this question was submitted to the 
Unauthorized Practice Committee, 
copies of opinions by the same firm 
in four additional bulletins issued 
by the same association have been ob- 
tained, none of which appears on its 
face to have been requested by any 
individual members. In two of these 
opinions it is specifically suggested 
that persons having interests of the 
nature dealt with in the opinion 
should consult their counsel in order 
to take such steps as might be neces- 
sary to protect their interests. While 
the fact that inquiries prompting the 
opinion were made by an individual 
member or members might, as in the 
present case, indicate that the prob- 
cm primarily concerned them indi- 
‘idually, this would not be conclu- 
sive, since, as in Opinion 168, indi- 
vidual members might ask questions 
of general interest. Each case must 
lepend on its own facts, the question 
Canon 35 
vhether, under all the circumstances, 


inder being always 
he lawyer may reasonably believe 
that he is rendering an opinion of 
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eeneral interest to the entire mem- 
bership (analogous to articles in 
newspapers or law journals permit- 
ted under Canon 40) or whether he 
is in reality giving advice to one or a 
group of individual members on 
their individual problems, through 
the association under guise of giving 
advice to it. While there will neces- 
sarily be close cases, no attorney who, 
in good faith, desires to observe the 
Canon, should have any difficulty in 
doing so. In any case where a mem- 
ber might well apply the advice given 
in the opinion to his individual af- 
fairs, the 
opinion should specifically state that 


lawyer rendering the 
this opinion should not be relied on 
by any member as a basis for han- 
dling his individual affairs, but that 
in every case he should consult his 
counsel. In the publication of the 
opinion the association should make 
a similar statement. 

We note that in the recent bul- 
letins of the manufacturers associa- 
tion giving rise to this inquiry the 
bulletin has omitted altogether the 
name of the lawyer rendering the 
opinion. This is an excellent modifi- 
cation of the previous practice, since 
it avoids any implication of adver- 
tising on the part of the lawyer. 

It is always possible that the mem- 
ber of an association may take it on 
himself to apply a general opinion 
to his individual affairs, just as he 
might apply the information con- 
tained in an article in a law maga- 
zine. On the other hand, as has been 
said, the members of a manufacturers 
association, as such, are not “required 
to be fugitives from information.” 

We do not regard the illustrations 
given by the Committee in Opinion 
168 as at all justifying the giving of 
opinions with regard to specific ques- 
tions for the individual benefit of 
one or more members in solving 
their individual legal problems, but 
merely as indicating the type of ques- 
tions on which an association may, 
with propriety, publish general dis- 
sertations to its membership. Where 
opinions are in good faith intended 
merely to give such general advice 
and are not in response to individual 
inquiries, it is of course possible that 


a member may incorrectly apply the 
general principles to his particular 
case. This, however, might as well 
result from reading a legal article in 
The 


Canon is directed against situations 


a newspaper or a law book. 
where a member of a trade organi- 
zation could well believe that an ar- 
ticle or opinion published in a bul- 
letin issued by the organization is 
directed at solving that member’s 
particular problem, when, as a mat- 
ter of fact, the lawyer writing the 
article or opinion has had no oppor- 
tunity to consider the peculiar facts 
of that member’s particular case or 
the application of those facts to his 
opinion. 


OPINION NO. 274 


(October 25, 1946) 
CONFIDENCES OF A CLIENT—In- 
formation as to the commsision of 
a crime by libellant’s husband, 
given in preliminary conference in 
a divorce action, is privileged. 
® A lawyer was retained by a woman to 
bring a divorce action on the ground of 
desertion and cruelty against her husband, 
who was the resident of another state. 
During the initial conference the lawyer 
ascertained from her the alleged facts 
relative to the desertion as having oc- 
curred 3 years before, but later she called 
on him and requested that he proceed 
only on the ground of cruelty, since 
the desertion actually had occurred six 
years before, but that her husband had 
made false statements to the draft board 
that he had been living with her for these 
3 years in order to escape the draft. 
The lawyer in question asks our opinion 
as to whether he is bound or permitted 
under the canons to report the truth to 


the draft board or to the court. 


Canon 37 


The opinion of the Committee was 
stated by Mr. SHACKLEFORD, Messrs. 
Drinker, Houghton, Jackson, Miller 
Hos- 


tetler was absent and did not par- 


and Powell concurring. Mr. 


ticipate. 

Under Canon 37 an attorney must 
preserve his client’s confidences. How- 
ever, as an officer of the court, an 
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attorney is bound, even more than 
by these Canons, by the rules of law 
regulating the conduct of the at 
torney.* 

It is clear that the communication 
i) question was made by the client 
to the attorney in his professional 
character. It is equally clear that 
this communication was about and 
relevant to the matter in which the 
attorney had been employed to rep- 
resent the client; i.e., client’s suit 
for divorce against her husband and 
the use of a certain ground in sup- 
port of this suit. In fact, the infor- 


mation about what her husband had 


® More than 25,000 members ot the 
Bar have in recent years continued 
their professional education through 
the publications, lecture courses and 
correspondence courses conducted by 
the Practising Law Institute under 
the sponsorship of our Association's 
Section of Legal Education and Sec- 
tion of ‘Taxation. 

These lawyers are a representative 
cross-section of the American Bar, 
practising in almost every commu- 
More than 6,700 


lawyer-veterans have so far partici- 


nity in the Nation. 


pated in these programs, through the 
benefits of the GI Bill of Rights. 
Used as texts for this study are five 
series of monographs written by 
some cighty-nine practitioners and 
law school teachers. The editors in- 
cluded Roscoe Pound and Erwin N. 
Griswold, of the Harvard Law School, 
Roswell Magill and William C. War- 
ren, of Columbia Law School, F. D. 
G. Ribble of the University of Vir- 
ginia Law School, and Weston Ver- 
non, Jr., Harry S. Bodin, and Harold 
P. Seligson, of the Practising Law 


Institute. 





Opinions of Professional Ethics 





by Arthur A. Ballantine + President of the Practising Law Institute 
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done was communicated by the client 
to her attorney in explanation of 
the reason why at her first conierence 
with the attorney she had given in- 
accurate information about her hus- 
band’s conduct and also why she 
wanted her attorney in her divorce 
ground of 


suit to abandon the 


desertion. For the attorney to di- 
vulge any of the information about 
her husband’s conduct, communi 
cated to the attorney by the client, 
would be a breach of that most im- 
portant duty owed by the attorney 
to the client, to keep inviolate the 


confidence of his client. Further, for 






25,000 Lawyers Continue Professional Education 


The monographs consist of about 
a thousand pages on each of the fol 
lowing subjects: General Practise, 
Trial Practise, Fundamentals of Fed- 
eral Taxation, Current Problems in 
Federal Taxation, and Significant 
Developments in the Law During the 
War Years. More than 30,000 sets of 
these monographs have been  pur- 
chased by lawyers, in all parts of 
the country. 

Lecture courses in which the mono- 
graphs are used as texts have been 
conducted in more than fifty cities, 
in cooperation with State and city 
and various law 
More than 10,000 lawyers 


attended 


Bar Associations 
schools. 
have these lecture pro- 
addition 2 500 


who attend the Practising Law Insti- 


grams, in to about 
tute’s lecture courses in New York 
City each year. 

About one-half of the Nation’s 
lawyers practise in communities not 
large enough to furnish an audience 
for lecture courses. Through the de- 
velopment of worthwhile home-study 
courses, this instruction is now avail- 
able by correspondence. More than 


a lawyer to undertake to divulge thy 


information about her husband. 
given him in confidence by the client, 
undoubtedly also would disclose that 
the client had been covering up her 
husband and thereby helping him in 
evading military service. 
\ccordingly, Canon 37 forbids the 
attorney from reporting his client's 
communication either to the draft 


board or to the Court. 


*See: 28 R.C.L. 548; Ann. Cas. 1913 A, p 6é 
A.S.R. p. 213; Chirac ef al. v. Reinecker, 11 Wheo 
ton, 280, 6 L. Ed. 474; The Connecticut Mutual Life 
Insurance Company v. Francisca Schaefer, 94 U. § 
457; Seaboard Air Line Ry. v. Parker, 62 So. 589 


Keir et al. v. State, 11 So. 2d, 886 





ARTHUR A. BALLANTINE 


2,500 lawyers throughout the Nation 
are currently continuing their pro 
fessional education through  thes¢ 
correspondence courses. The Insti 
tute’s staff of instructors has to date 
serviced over 20,000 lessons in its 
correspondence courses. 

Indicative of the interest of law- 
yers in this instruction is the fact 


that attorneys came from thirty-two 










Ize the 


sband, 


client, 
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up her 
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law 
fact 


/-two 


diferent States to attend the Insti- 
tutes summer session in New York 

last year. On the average they 
devoted two successive weeks to this 
intensive instruction. An enlarged 
summer session will be held in New 
York this year for four weeks com- 
mencing July 7. In 


ses on General Practice, Trial 


addition to 
Practice and Federal Taxation, the 
program includes intensive one-week 
ourses In Labor Law, Patents, and 
Banking Law. These summer ses- 
sions were first inaugurated in 1938. 

| his program of professional study 
lor lawyers was begun fourteen years 
wo by Harold P. Seligson, who is 
now the Institute’s Director. In 1938 
the present educational charter was 
taken out at the instance of the Bar 
\ssociation of the City of New York. 
Fach year, larger numbers of attor- 
nevs recognized the value of this 
training. 

\bout three years ago, the Ameri- 
can Bar Association, through its Sec- 
tion of Taxation, requested the Prac- 


(Continued from page 553) 

ippear that questions of interpreta- 
tion of such agreements can now be 
submitted for judicial decision. If 
the jurisdiction is to be so limited, 
will the proposed Court system serve 
1 worthwhile social purpose? 

(5) The proposed non-lawyer par- 
ticipation in the system seems, at the 
If the 
true purpose is to subject labor-man- 
agement disputes to the rule of law 
‘s are all other disputes, it seems an 


best, of questionable value. 


tual detriment. Time and again 
the experiment of putting laymen 
on the bench or of associating them 
with law judges has been tried. Uni- 
versally it has failed of success and 
been abandoned.3*7 The proposed 
provision for lay practitioners is sub- 
stantially the same as exists before a 
number of the administrative agen- 
cies. There can be no question but 
that the presence in the Courts of a 
lnihed body of practitioners, trained 
in the same ideals of law, has served 


tising Law Institute, whose courses 


on Federal ‘Taxation had been 
particularly successful, to conduct 
a National 


for lawyers in 


program of instruction 


Federal taxation. 


Monographs were published and 
When _ the 


lawyer-veterans for refresher 


used as texts. need of 
train 
ing became apparent, the Section 
again requested the Institute to plan 
National 


Chis resulted in the publication of 


and carry on a program. 
additional texts and the develop 
ment of the correspondence courses 
mentioned above. 

The Practising Law Institute, 
whose office is at 57 William Street, 
New York 5, New York, is a non 
profit-making educational corpora- 
tion. Its officers include: Arthur 
A. Ballantine, President; Alfred A. 
Cook, Vice Harold P. 
Seligson, Director; Whitney North 


President; 


Seymour, ‘Treasurer; Ralph Mont- 
gomery Arkush, Secretary. Among 
Dean 


Young B. Smith of Columbia Law 


the Institute’s Trustees are 


to compel obedience to the rule of 
law. Equally there can be no ques 
tion but that its absence before the 
made 


administrative tribunals has 


vossible their general want ol 
tw] 


stability.%8 


Would the Bill Meet More Than a 
Small Part of the Needs? 


Senator Ferguson has pictured strong- 
ly the Nation’s need for power to end 
labor-management disputes. The bill 
proposes a system which seems in- 
capable of meeting the need in more 
than a small part.®® Perhaps this is 
the most that can be hoped for at the 
start. Perhaps, if the proposed sys- 
tem is adopted, the system of judicial 
control can be extended to other 
labor conflicts. 


37. Pound: Administrative Law (1942), page 125. 


38. Pound: The Task of Law (1944), pages 19 
20, 35-36; also, Administrative Law (1942), page 
61. 


39. The Bureau of Labor Statistics lists twelve 
different reasons for strikes in 1945. The most 
common were wages and hours, 42.4 per cent 


Practicing Law Institute 


School, Secretary of War Robert P. 
Patterson, Judge Bernard L. Shintag 
and Harold R. Medina, recently ap- 
pointed judge of the U.S. District 
Court. On the National 


Council are ten judges of United 


Advisory 


States Circuit Courts of Appeals and 
many prominent members of the 
Bar. 

The wide-spread interest of law 
yers in these programs speaks well 
for the possibility of further devel 
opment of educational opportunities 
months, a 


for lawyers. In recent 


Committee of the Association's Sec 


tion of Legal Education has, pun 
suant to a resolution of the House 
of Delegates, been engaged in explor 
ing the possibilities of utilizing the 
resources of the American Law In 
stitute, the Association of American 
Law Schools, and the Practising Law 
Institute, in expanding this work so 
that permanent provision may be 
made for the continuing professional 


education of lawyers. 


7 


Labor Relations Law 


The present danger to National 
economy and democratic government 
from the uncontrollability of labor 
warfare is too great to permit dissen- 
sion over methods among those who 
support the doctrine of social control 
backed by 
solution. 


ultimate force as the 
Of course, consideration should be 


eiven different methods of accom- 


plishing the result. “That one should 
be adopted which will most certainly 
bring labor peace, reafhirm the ideal 
of impartiality in judgment, and re 
establish the power of the state to 
protect society against internal con 
flict, so exercised as to render justice 
to the parties by the rule of law. ‘The 
above discussion has been limited to 


the subject of mechanism for the im- 


union organization or recognition, 12.6 per cent; 
and working conditions, 32.7 per cent. Frequently, 
of course, a combination of issues is involved in 
one dispute. No support seems needed that, in 
the majority of instances, the controversies over 
these issues do not arise over interpretation of an 
existing agreement but in connection with nego 
tiating terms for the future 
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Labor Relations Law 


partial adjudication of conflicts be- 
tween management and labor; it does 
not consider the requirements of a 
proper rule defining the rights of 
both. 


Obviously, no tribunal can success- 
fully decide controversies if it is com- 
pelled to do so on a basis which uni- 
formly denies one side or the other 
equality of protection or opportunity 
The 
must subject both sides to the public 


for advancement. basic law 
welfare. In so doing, it must assure 
both that 


beyond the necessity for protecting 


neither will be limited 
society, and that the avowed aim will 
not be used improperly to subor- 
No tri- 
bunal applying a law as unfair to 


dinate either to the other. 


labor as was the concept of common 
law and equity rule, typified by the 
Wilkerson (in United 
States v. Railway Employees, etc., 
283 Fed. 479 (1922), 286 Fed. 228 
(1923) 290 Fed. 978 (1923)), will be 
acceptable to labor. No 


injunction 


Court—o1 
agency—applying a law as unfair to 
management as the National Labor 
Relations Act will be acceptable to 
employers. The discussion of mech- 
anism presupposes a reasonably fait 
delimitation of rights as the basis for 
adjudication. 


With this as the basis, the write 


believes the adjudication of labor 


10 


—— World Government Under Law 


(Continued from page 566) 

There is no need to discuss here 
the aberrations since 1932 by which, 
through specious interpretations and 
practices, inordinate authority was 
grasped and centered in Washington, 
and the functions of the States and 
the rights of individuals were se- 
riously abridged. It is the reasonable 
hope of those who prize our institu- 
tions that this was but a passing phase 
soon to be succeeded by a return to 
our basic concepts of government. 


Indeed, the first ravs of that encour- 


aging light seem now to be rising. 
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conflicts should be entrusted to the 
regular Courts, under such proce- 
dural amendments as the nature ol 
the controversies may compel, rather 
than to special labor Courts. ‘This 
will require: 


(1) A comprehensive labor code 
defining the rights and obligations of 
the public, of labor and of manage- 
ment; 


(2) A grant of jurisdiction to the 


District Courts to entertain action 
instituted by either party to a labor 
relationship or an authorized rep- 
resentative of the public and after a 
finding that (a) a disagreement ex- 
ists, that (b) meeting upon a com- 
mon ground is improbable, and that 
(c) the agree 
material public detriment, to restrain 


failure to threatens 
the parties from a production stop- 
page pending settlement of the dis- 
pute, and unless they then unite 
either in terms of agreement or in a 
method for peaceful determination 
to settle the controversy by a binding 
determination either through pro- 
ceedings in the nature of an arbitra- 
tion or by a proceeding before the 
Court similar to one in equity. 


(3) A prescription of the limits 
of this jurisdiction and the manne 
of its exercise to prevent abuse; 


(4) An unquestionable right in 


Federal Union Brought Sound 
and Stable Government 


The Constitution, of course, was not 
a perfect thing. Least of all was it so 
regarded by those who drafted it 
or by their contemporaries. Indeed, 
many entertained grave doubts that 
it would receive popular approval, 
or that it would succeed if adopted. 
And it is quite evident that the ink- 
and-paper instrument would not have 
become the Constitution as we have 
come to know it, and would not per- 
haps have endured to this day in any 
form, had it not been for the wisdom 


displayed in applying its provisions. 


Lhe steadying influence of Washing- 


either party, where future terms ar 
imposed, to apply for reconsidera- 
tion on the basis of reasonable ex. 
perience; and 


(5) A right of appeal. 


The Machinery for Expert and 
Impartial Settlement by Law 


Provision should be made for “Labo 
Referees,” similar to Bankruptcy Ref- 
erees, empowered to make investiga- 
tions, conduct elections, take evi- 
dence, make preliminary findings 
and recommendations, supervise and 
receive reports in cases of tentative 
terms and continuing jurisdiction, 
arrange for mediation or arbitration, 
furnish “expertness” in labor prob- 
lems where necessary, and handle the 
administrative phases of matters 
coming within the proposed juris- 
diction. 


By such a plan, governmental in- 
terference with freedom of contract 
can be kept at the minimum re- 
quired for adequate protection of the 
public interest, varying as that in- 
terest varies with the nature of the 
industry or the circumstances in 
which the stoppage is threatened. By 
it, where interference is necessary 
for public protection, the parties can 
be assured of impartial settlement 
of the conflict under the rule of law. 


ton, the penetrating genius of Hamil. 
ton, the profound judicial capacity 
and statesmanlike foresight of Mar- 
the 
parted by Jefferson—these particu- 


shall, democratic balance im- 
larly turned what might have proved 
a futile effort into durable and abun- 
dant success. 

Thus we have our American Char- 
ter under which our thirteen original 
States, with a total population of 
about four million people, living in 
widely scattered, isolated communi 
ties, mostly under crude conditions, 
subjected to the contempt and hos- 
tility of the outside world and con 


fronted by serious internal problems, 
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did nevertheless spread across the 
ontinent to the Pacific, increase to 
ight States, to a population of 
iillions, and grow to be the most 
prosperous and powertul Nation on 
eavi-and this without any funda- 
ial change in the structure of its 


rnment as originally erected. 


Ill. 
Principles of Federal Union Can Be 
Applied to the World 
Is there, then, reasonable ground to 
belicve that the principles of Federal 
Union which we have tested and 
proved can be successfully applied 
ecnerally to peoples over the world? 
Fundamentally, we developed a 
nethod of living together that gave 
us peace and the bountiful fruits of 
peace. In 1787, the same objections 
io the practicability of Federal Union 
| our States could be made, and were 
made, as those which are today scorn- 
lully asserted against the idea of a 
Federal Union of the Nations. We 
had relatively large, strong States and 
small, weak States; we had wide dif- 
lerences In viewpoint; we had mon- 
avchists and radical democrats; we 
iad envies and animosities; and 
though we had a common language, 
we were by no means a homogeneous 
people. 

Moreover, as time went on, a flood 
of immigrants from all quarters olf 
the globe multiplied the divergencies 
of attitude and appetites. Neverthe- 
css, our scheme worked, if not per- 
lectly, yet better than any othe 
neans of government ever devised 
for a large population in a spacious 

nd. Under it order has been main- 
tained and maximum individual lib- 
erty enjoyed. Its chief virtue was that 
it provided basic safeguards designed 
(0 prevent oppression of the people 
cither through usurped personal dic- 
tatorship or through unbridled ma- 
jority rule. 

In order to create a Federal Union 
it obviously becomes necessary that 
ie people in each constituent State 
shall give up a portion of their abso- 
lute sovereignty, that is, their free- 
dom to do as they please with- 
out regard to the effect on othe 
States. That question presented a 
perplexing problem in 1787, and is 


regarded by many as the insurmount- 
able obstacle to World Union today. 
We solved that problem by judicious 
compromises. “Phe small States were 
secured against aggression from the 
great by being accorded equal repre- 
sentation in the Senate, where the 
combined, numerous weak could 
thwart any hostile attempt by the 
few and powerful. Further, the func- 
tions of the Federal Government 
were carefully hedged about with 
limitations, and self-government in 
local matters was meticulously pro- 
tected. Checks and balances were 
contrived to enable each of the three 
departments of the Federal Govern- 
ment to defend itself against en- 
croachments by the others. And, 
above all, an independent judiciary 
was created to serve as a balance 
wheel. Who will say that the people 
of our States did not make a good 
trade when they gave up so little 
for the abundant blessings of peace 
which they received in return? 
After all, what did they relin- 
quish? They had the right to do 
as they pleased, but only as long as 
some stronger power did not step in 
and impose its will by force of arms. 
What, indeed, is the value of this 
thing we call complete, independent 
sovereignty if we have the sharp 
sword of modern warfare foreve) 
hanging over us? Is it not worth 
while to give up this fetish for the 
boon of uninterrupted peace? All 
parts of the world have far close1 and 
quicker contact today than our people 
had 150 years ago and for a long time 
thereafter. To the very ends of the 
earth, its inhabitants become con- 
temporaneously informed on all im- 
portant matters. Therein lies the 
basis for a feasible plan whereby 
they can administer what concerns 
them in common under an equitable 
system of representation. But not 
only is such overall government prac- 
tical, but in the presence of the 
threatened horrors of the atomic 
bomb and other imminent satanic de 
velopments for destruction, it has 
become the prerequisite to self-pres- 
ervation. There is no promise of sal- 
vation in any other proposal yet 


made. 


World Government Under Law 


The Idea of Federal Government 
for the World Is Not New 
Phe idea of extending the American 
system of Federal Government to the 
world is not new. Sixty-five years 
ago, John Fiske, our distinguished 
historian and philosopher, delivered 
three lectures in England which were 
repeated many times in American 
cities and in 1884 were published 
in a little book entitled American 
Political Ideas. He traced the origin 
and basic importance of local sell- 
government, showed the futile at- 
tempts, over the centuries, at consoli- 
dated action by independent States, 
described the development of repre- 
sentative government in England, 
and finally the invention of Federal 
Union, in conjunction with local and 
national representative government 
in the United States. In his last lec- 
ture, he argued from the premises he 
had laid down that a scheme of Fed- 
eral Union, geared to the principles 
of local self-government, a central 
legislative assembly, and an adequate 
executive authority, could in the 
course of time be applied to the 
world at large, or at least to Europe, 
as the only feasible appliance likely 
to insure peace. 

It is true that Fiske presupposed 
a continued increase in the number 
of English-speaking people at a pace 
which would make them decisively 
preponderant by the end of the twen- 
tieth century. It was his view that at 
that time they would be in a position 
to engraft on the world their salutary 
principles of successful self-govern- 
ment. Some of his prognostications 
seem rather fantastic in the light of 
what has actually happened. Yet 
Fiske was no idle dreamer. Much 
that he foreshadowed is beginning to 
take shape. At any rate, the essential 
basis of his belief in the practicability 
of an organ of world-wide govern- 
ment is sound, and his argument as 
to the need of evolving such an agen- 
cy is unimpeachable. 


John Fiske Gave the Text 
for Peace and Stability 


In the preface to his little book Fiske 


gave us the essence of the theme in 


this significant sentence: 
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World Government Under Law 


How to insure peaceful concerted 


action throughout the Whole, with 
out infringing upon local and indi 
vidual freedom in the Parts—this has 


ever been the chief aim of civilization, 
viewed on its political side; and we 


rate the failure or success of nations 


politically according to their failure o1 

success in attaining this supreme end. 

Here we have a worthy text for all 
earnest advocates of united effort to 
establish everlasting peace on earth. 
And it is time that we should be 
gelling down to precise, practical 
proposals. ‘here are many calls fon 
a “World Federal Union’, or for a 
“United States of the World” or of at 
least a large part of it. But there has 
been wanting due exposition of the 
ways and means by which it could 


be attained. 


Essentials of a Government 

by Federal Union 

I am aware that anyone who would 
undertake to trace an exact and de- 
tailed design of such an organization 
of Nations would display EXCESSIVE 
boldness; but the application of the 
ground principles tried and demon- 
strated in our country can, I believe, 
be used as an incipient design. Ob- 
viously, our Constitution could not 
be followed precisely as a pattern for 
a United Nations Government. But 
its essence could be reproduced to 
achieve “concerted action through 
out the Whole, without infringing 
upon the local and individual free 
dom in the Parts’. Let us consider, 


then, the necessary underlying de 


tails: 
l. | Federal 
need not at the start embrace all the 


world. Some peoples, still in various 


Union of Nations 


stages of arrested development, are 
not ready for complete inclusion in 
the scheme of representative govern- 
ment. Phere is nothing inconsistent 
in this idea. We applied it under oun 
Constitution: We established “Terri- 
tories”, in which rights of citizens 
were secured, but full statehood mem- 
bership in our Union was deferred 
a sufficient basis therefor 
We still 
principle, as witness, for example, the 
status of Alaska, Puerto Rico, and the 
Hawaiian 


until was 


developed. adhere to this 


Islands. Some such idea 
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could be incorporated in a United 
Nations Constitution. 

Further, if some states, great o1 
small, declined to join, the project 
could nevertheless be launched with 
good promise of success, if a majority 
of the important states came in at 
the outset. When our Constitutional 
Convention met, stubborn, intransi- 
gent Rhode Island refused to send 
delegates; and after the Constitution 
was submitted she persisted in refus- 
ing ratification till May of 1790, more 
than a year alter our Government 
under the Constitution began. 

‘Thus even if there were not univer- 
sal acceptance of a plan for World 
Federal Union, it could nevertheless 
be inaugurated by the consenting 
powers. ‘Though, for example, the 


Soviet Union, presently unready, 
though unduly assertive, yet poten- 
tially strong, stood obstinately aloof, 
the World Union could establish it- 
self without her. Like Rhode Island, 
she would in due time find it wise 
to join. It is quite reasonable to as- 
sume that the English speaking coun- 
tries, Great Britain and all her Do- 
minions, including India, as_ well 
as France, Western Europe, South 
America, and China, would combine 
with us to create a Federal Union 
on an equitable basis. The strength 
of such a Union and the manifest 
advantages enjoyed by its members 
induce non-member 


would soon 


countries to ask for admittance. 

2. Nor would it be necessary that 
every small state should be separately 
admitted to membership. With the 
security which the establishment of 
a genuine Government of Nations 
would supply, many of the multi- 
ple race and nationalistic identities 
would fade. Groupings could be 
worked out by which several existing 
states could be combined as units for 
representation. ‘Take, for example, 
the old Austrian Empire: Its compo- 
nents could no doubt have survived 
on a basis of amity, notwithstanding 
sharp individual differences, if the 
principles of local self-government 
within the orbit of Federal Union, 
such as ours, had been made effec- 
live. Various compatible groupings 


suggest themselves as a means of sim 








plification, The tragmentary division 
of the human race has been a source 
of endless wars and woes. The fur. 
ther that integration progresses on a 
logical basis, the greater shall be ou 
progress toward peace. 


Representative Government Should 
Be the Foundation Stone 


3. The principle of Representative 
Government would of course be the 
foundation stone. But to arrive at a 
just’ basis of representation would 
not be without serious difficulty. In 
countries where the system has been 
successfully applied, representation 
has been based on population. Each 
citizen is regarded as having an equal 
voice in the choice of agents to carry 
on the government. Though we get 
along pretty well by using a specifi 
number of persons to determine how 
many representatives a State shall 
have, it might well be that in a World 
Union other considerations would 
have to be taken into account, as, 
for example, the character of cet 
tain portions of the population. We 
did that very thing in our Constitu 
tion, which for purposes of represen 
tation allowed a slave to be counted 
as three-fifths of a freeman and ex- 
cluded Indians not taxed. However, 
the’ problem of arriving at a fair 
basis for representation would not 
present insuperable difficulties. Mr. 
Rider’s formula for weighted repre- 
sentation may be the answer. In- 
deed, if a nation having a_ portion 
of primitive, ill-adapted _ persons 
within its borders were denied full 
representation on a numerical basis, 
it would serve as an incentive to 
bring them up to a required standard 

41. A second House, such as ou) 
Senate, has undeniable advantages 
Here, not only could the fears ot 
smaller states be quieted by giving 
them equal representation, but such 
a body could be equipped with apt 
appliances by which hasty, ill-con 
sidered action could be prevented 
The smaller, less powerful states 
could not be overwhelmed; compro- 
mise would become necessary to 
agreement, and compromise, history 
demonstrates, is prerequisite to suc 
cessful self-government. 
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The Executive functions, it 
clear, could not be designed on 
nes laid in our Constitution. 
the choice of an individual to serve 
is Chief Executive for a fixed term 
unworkable 


d be undesirable, 


unacceptable. ‘The British inven- 


ion of the Cabinet system would 
to be the appropriate example 
i loliow. The Executive Department 
call it Cabinet, Ministry or Com- 
on—would thus be created by, 
id responsible to, the Representa- 
\ssembly, and would hold of- 
we only as long as it retained the 
port of that controlling body. 
Of prime importance would be 
v plicit limitation of this Govern- 
| of Nations to clearly defined 
fons delegated to it. But the 
cise delineation of its legitimate 
here would be of little value unless 
clive means were provided to en 
e the restrictions and to protect 
constituent states in the free ex- 
cise of all powers not expressly 
ded. This would require more care- 
lul restrictions than those found in 
Constitution, to the end that 
no possibility could unconferred 
powers be usurped, or delegated au- 
thority expanded, by specious con- 
suction of the language of the 
Charter. On the other hand, it would 
be equally essential that such a cen- 
i| Government should possess all 
iwers needed to enable it to enforce 
«dience to the law and thus pre 
ive peace. It would have to be 
i administrative force in fact, not 
crely a policing department. 
i. This leads to the question of 
laws to which all should be re- 
itved to The 


Constitution or organic law to which 


render obedience. 
nations subscribed would be the 
iting point, but only in the sense 
at it provided the machinery where- 
') laws could be enacted and admin- 
istered, strictly within the limitations 
7 t. It would of course be essential 
that such a United Nations Govern- 
nent be vested with power to estab- 
ish and enforce fair trading regula- 
ions among the various countries to 
the end that all might enjoy an 
quitable portion of the earth’s boun 
ies, regulations which would insure 











opportunity and rewards to the alert 
and diligent. And it would be espe- 
cially important that this grant ol 
authority should be drawn with the 
utmost care, to the end that it could 
not become puffed out and serve as 
a pretext for expanding the fed- 
eral authority, as in the case of our 
Uni- 


versal fair play for commerce and in- 


Interstate Commerce Clause. 
dustry would remove the most com- 
mon cause of friction and conflict. 

Moreover, this basic Charter should 
contain a Bill of Rights for all per- 


sons over all the 


world; and_ this 
should not be merely a pious profes- 
sion of good will, but be accom- 
panied with effective means of pre- 
venting denial or abridgement of 
acknowledged individual rights. The 
that a government does 


idea what 


to its own citizens is no concern 
of other nations should be forevei 
discarded. ‘The world should no 
longer stand by and permit the rulers 
in any state to persecute, plunder 
and murder some of its subjects no 
matter what the pretext. Such a Bill 
of Rights could be ordained and 
maintained without infringing any 
legitimate privilege which a_ state 
should exercise in ordering its inter- 
nal affairs. 

As to details for the regulation of 
intercourse among the nations, a be- 


ginning could be made by adoptir 


g ig 
a code consisting of approved prin- 
ciples of International Law. That 
large body of precepts, conspicuously 
ignored when they should be most 
binding, known as the “Laws ol 
War”, would of course become obso- 
lete. For the rest, the laws enacted 
would not be inflexible. We should 
have a growing body of international 
jurisprudence adapting itself to 
changing conditions, and giving ef- 
fect to ripened experience. 

8. Our invention of Courts to tn- 
terpret and define the meaning and 
intent not only of ordinary laws, but 
the Constitution itself, and endowed 
with authority to declare a law in- 
operative if found to be at variance 
with constitutional limitations, has 
doubtless been a most important 
contribution toward the permanence 


of our Union. Such a Court would 


World Government Under Law 


be prerequisite to the success of a 
World Union. 
ject, however, could not be achieved 


This important ob- 


unless means were carefully worked 
out that would insure complete in- 
dependence of this tribunal, a bench 
of judges placed beyond the reach of 
nationalistic cupidity and cabal. 
Heretofore, in our attempts to create 
World Courts, the members have sat 
not as impartial judges, but as repre- 
sentatives of the opinions and preju 
dices of their respective countries. 

It would not be easy to devise 
means by which such a Court as sug 
gested would always function per- 
fectly. At times, ours, too, falls fai 
below the exalted standard we have 
set. But, by and large, it has done a 
pretty good job; if it slipped, it soon 
regained its normal equilibrium. | 
think a World Court could be de- 
vised which in time would do quite 
as well. 

IV 
Americans Should Insist on a 
World Federal Union 
John Adams aptly said of our Con- 
stitution that it was “‘extorted from 
the grinding necessity of a reluctant 
people”. We are prone to forget that 
it took the last ounce of strength and 
strategy to push it over the line. The 
wise men who prepared the frame- 
work of our government, destined to 
stand intact while every other form 
of government which existed in 1787 
has either crashed or undergone rad- 
ical changes, well knew what intense 
and many-sided resistance their pro 
posed plan of Federal Union would 
encounter. Yet they did not fail to 
embody in it that which they deemed 
to be good and reasonably practical 
They did not quail in the face of 
certain bitter opposition. They, and 
their small body of adherents, went 
forth and fought valiantly for the 
drafted Constitution in the face of 
obstacles which would have turned 
back men made of less stouter stuff. 
And they won through. We should 
profit by their example. 

Yet, with that proud heritage to 
urge us on, we have not even tried 
to induce the nations of the world 
to make use of the demonstrated 
principles which have given us peace 
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and prosperity. We have taken the 
easy way, and yielded to such ex 
pedients as emanated from Dumban 
ton Oaks and San 


have failed to assert, with the over- 


Francisco. W< 
whelming strength we possess, the 


principles we know are best, not 
only for us, but for the world at 
failed to resist, as 


large; we have 


we should, categorical assertions 


based on ancient, alien ideas and 
obstinate prejudices which should 
be discarded. 

Whenever it is proposed to unite 
the entire human race, now or grad- 
ually, under some form of over-all 
government designed to make cer- 
tain the solution of international 
differences without resort to slaugh- 
ter, pillage and devastation, various 
alleged insurmountable obstacles are 
promptly depicted. With an air of 
superior knowledge and pitying in- 
dulgence, the idea is dismissed as 
chimerical. Differences in language, 
customs and traditions, inveterate 
rivalries and jealousies, and a mass 
of other hindrances are cited; so that 
in effect we are asked to shrug our 
shoulders and go on as before, or 
accept some such ostensible remedy 
Nations or the 
United Nations Charter. Why should 


we not cut loose and make a forth- 


as the League of 


right attempt to prevail upon other 
nations to join with us in establish- 
ing a genuine foundation for endur- 
ing peace under a system of Fed 
eral Union? 


Could Soviet Russia Enter a 
World Federal Union? 


It has been asserted that Soviet Rus- 
sia with an autocratic form of gov- 
ernment could not be fitted into a 
form of Federal Union. This is by 
no means so. If Russia desires above 
all security against outside attacks, 
so that she may be free to develop 
her vast territory and almost limit- 
less natural resources for the benefit 
of her citizens, she should be the first 
to welcome such an arrangement as 
outlined, which would insure the 
achievement of this object. Indeed, 
the pretext for a strong, centralized 
autocracy would lose its force if once 


the threat of assailants from without 
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were removed. Clearly, if the Russian 
people understood that no threat of 
alien conquest existed or could de 
velop, they would in) due cours 
learn and establish processes of selt 
government. On the other hand, if 
Russian leaders look forward to us- 
ing their people as pawns, and to 
imposing a Communist dictatorship 
on all the world, then it is more than 
ever imperative that a Federal Union 
of Nations be founded without her, 
in order to frustrate such a threat- 
ened calamity. And if Russia found 
herself thus isolated, in due time 
no less than did little Rhode Island, 
she would find it advantageous to 
come in. 

Undeniably there exists today a 
“orinding necessity” which should 
enable us to “extort” consent, how- 
ever reluctant, to a cession of sufh- 
cient powers to a central authority 
to make peace forever secure. There 
is no other way. Twice in a quarte} 
century we have been subjected to 
unexampled sorrows and losses from 
wars and their aftermath. This con- 
stantly recurring bloodshed, repro- 
ducing ever more horrible means of 
destruction, is a hideous brand on 
the brow of man. America cannot 
escape these horrors; we are inter- 
twined with all the world; we are 
bound to be drawn into wars no 
matter how remote from our shores 
their origin may be. 

Nor can we look for safety through 
colossal defense armaments. There 
is no defense, now known or con- 


ceivable, against atom bombs or 
other new developing engines of de- 
which will become avail- 


And 


obtaining security through treaty ar- 


struction 
able against us. the idea of 
rangements for disarmament is too 
ridiculous to warrant serious discus- 
sion. Can we put faith in disarma- 
ment compacts, even with a futile in- 
spection provision, when still fresh 
in the memories of even young men 
there is the Washington Conference, 
the voluntary sinking of our war- 
ships, the three-power naval limita- 
tions, the restrictions on Germany to 
an army and navy so small that she 


could not possibly again cause a 


ereat war? 








Likewise, there is no hope of ob 
taining a genuine solution by mere 
ly tinkering the machinery of th 
United Nations Charter. The “veto 
power” held by the few in the seats 
of the mighty frustrates the aspira 
tions of the smaller nations craving 
safety and opportunity. This veto 
provision is a defeasance clause which 
vitiates the great objects of the found 
ers and friends of the Charter. Ob- 
viously, neither the “Big Five’ non 
the “Big Three” could be expected 
to subject themselves to domination 
at the will of an unrestrained major- 
ity of the lesser, but more numerous, 
nations. Only under a system of 
World Union which would make se- 
curity for all certain and indestruc- 
tible, and would give to each propor 
tionate influence in its councils and 
conduct, could the presently control- 
ling powers be induced to yield any 
part of the advantages and domi- 
nance they now possess. 

It seems clear, therefore, that the 
the Charter 
can be cured only by fundamental 


inherent infirmities of 


reconstruction; and further, that 
steps toward that end should be taken 
without delay according to the pro 
cedure specified in the Charter itsell 
As in 1787 our Constitution grew out 
of the Articles of Confederation, so 
out of the seeds implanted by th 
United Nations Charter there can be 
developed a robust World Federal! 
Union. 
Without 


principles — of 


this, codification of the 
International Law 
would be futile. The most explicit 
rules which could be drawn and 
adopted would be useless in the ab 
sence of effective means for their en 
forcement. We know from long and 
sad experience that nations, if un- 
hampered, will be guided by what 
their leaders assert is their national 
interest, and will not be deterred by 
the most precise written prohibitions 


No Hope Through the Influence 

of ‘‘Peace-Loving’’ Nations 

Neither should we beguile ourselves 
with the hope that all will be well if 
the “peace-loving” nations have pre- 
ponderant influence. What indeed is 
a “peace-loving” nation, in the world 
as it has till now existed, except one 
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hich professes lofty ideals but keeps 
vord sheathed only until it finds 
dyantage in resorting to force. Even 
ur country went to war with Mexico 
1816 because our slave-holding 
States, then in control of our govern- 
t, found it desirable to capture 
new territory by which to ward off 
orowing threat to their “institu- 
tion’ —slavery. And who can say when 
some future Alexander or Napoleon, 
some Attila or Gheneis Kahn, some 
craved Hitler or Mussolini, backed 
by the full grown power of Russia or 
China or India, will set out to con- 
quer the world. The sharpened ap- 
petites of adjacent peoples, the sus- 
ceptibility of human beings to subtle 
propaganda, the wiles of artful, am- 
bitious leaders, can at any time set 
the world aflame. 

We tried the League of Nations 
which failed in every crisis. It stood 
by impotently when confronted with 
Italian and Japanese aggressions, and 
vanished entirely as German brigand- 
age progressed. And the United Na- 
tions Charter, it seems, is serving 
merely as a delaying maneuver for 
Russia against the day when she can 
narshall her full strength and dictate 
icrms under threat of war. 


Continued from page 570) 

inion), I should like to point out 
that the American Union was based 
ipon long experience with looser 
lorms of cooperation. It was, as Na- 
poleon said of the Swiss Federation, 
the product of a long series of de- 
\clopments, of misfortunes, of efforts, 
ind of experiments.” For many 
vears the Colonies had been united 
under the British Crown. ‘There 
had been a long succession of inter- 
colonial conferences. In particular, 
there had been the experience under 
the Articles of Confederation—an ex- 
perience which is to some extent, be- 
ing duplicated today under The 
United Nations. 

How did the Articles of Confeder- 
ation contribute to American Union? 
rheir first great service was to bring 
together the leading statesmen of the 
American Colonies, to make them 
acquainted with one another, and to 


There is one alternative founded 


on the Nazi philosophy that world 
peace can be attained only when one 
“master race” gains complete ascend- 
ancy over the entire world. With all 
humanity enslaved, the “master race”’ 
And the Ger- 
mans, with becoming modesty, con- 


would enforce peace. 


ceding that they alone possessed the 
necessary superior qualities, gracious- 
ly volunteered to assume the role of 
world saviors, and straightway set out 
on a career of unexampled murder 
and plunder, to the end that as 
abject slaves we might enjoy the 
blessings of peace. Equally abhorrent 
is the Communist doctrine under 
which the human race would be at 
the mercy of a single despotic regime 
which under false slogans of democ- 
racy would bestow such benefits on 
its fettered subjects as its sweet will 
might deign to confer. 

The proposal that our country 
take the lead in establishing a Fed- 
eral Union of Nations, involving a 
limitation of our “absolute sover- 
eignty,” is not urged as an act of pure 
benevolence. It is urged not merely 
for the sake of the world at large, but 


particularly for the sake of ow 


develop an understanding of com 
mon American interests and a feeling 
of American patriotism. It is signif- 
icant that when John Adams went 
to the first meeting of the Continen- 
tal Congress in 1774, he not only had 
never met many of the leaders of the 
other Colonies but had not even heard 
of them. The first days of the Con- 
gress were spent in something of a 
scramble to learn how other Colonies 
were governed, what their interests 
were, and who their leaders were. 
Yet within the space of a few years, 
these leaders of the different Colonies 
developed a spirit of National loyalty 
which was one of the most important 
elements in winning support for the 
new Constitution in their individual 
States. It was more than a coinci- 
dence that every one of the great 
leaders in the struggle for the Con- 
stitution had served the government 


of the Confederation in either a 
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America. In the presence ol modern 
instruments of destruction which can- 
not be averted, such a Union is the 
one means of self-preservation for us 
as well as all other peoples. In 1787, 
the people of our States, however 
they prized their individual sover- 
eignty, consented to lop off what 
was required to put an end to the 
trials they had endured during the 
period in which they had no more 
over-all government than the world 
has today. We should not only ask 
that this sound and salutary example 
be tollowed, but we should use all 
the prestige and power we now pos- 
sess toward inducing other nations to 
accept this available means of estab- 
lishing secure peace. Indeed, we 
shall do no less than our duty to our- 
selves and to all humanity if we “ex- 
tort” such acceptance as did the 
stalwart men in the days of John 
Adams. 

If this is not accomplished, inevita- 
bly we return to power politics, plot- 
ting, militarism, and the whole 


dismal train of events that lead 
straight to warfare, and this time not 
to a war to end wars but a war to end 


the human race. 


World Federalism 
legislative or an administrative Ca- 
pacity. For, as Charles Pinckney told 
the Constitutional Convention, 
“there is an esprit de corps which has 
heretofore unfederal 


made every 


member of [the Confederation’s] 
Congress, after his election, become 
strictly federal. ...” 

It would be hard to say that there 
is any equivalent esprit de corps 
among the world’s statesmen today; 
but The United Nations, by bringing 
them together for the regular con- 
sideration of common problems, is 
already doing much to build it. 

The United Nations Is Accustoming 
Nations to Work Together 

A second great service of the Articles 
of Confederation was to prepare peo 
ple’s minds for the strengthening of 


their common government. Men are 
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generally hesitant to embark on new 
and daring political experiments; 
but the framers of the Constitution 
(as in Nos. 40 and 45 of the Federal- 
ist Papers) were able to argue that 
the new Constitution was only an 
“invigoration” of institutions and 
powers which already existed; and 
men who had already entrusted some 
power to the government of the Con 
federation were more easily — per- 
suaded to go larther in giving greater 
power to the federal Union. 

Here, too, The United Nations is 
performing a similar service. As men 


throughout the world become ac 
customed to secing its institutions in 
operation and as political leaders be 
come accustomed to working with 
one another, there will be a natural 
tendency to refer to it new functions 
and powers and to build it into what 
Mr. Kornhauser so ardently desires—a 
world government under law. We al- 
ready see one spectacular instance 
of this in the far-reaching proposals 
for the control of atomic energy; and 
it is here in particular that Mr. Korn 
denigrating these 


hauser, in pro 


posals, grasps at the phantom of 
world government while losing its 


substance. 
Significance of the Approach to 
the Control of Atomic Energy 


Mr. Kornhauser, quite rightly, calls 
for a willingness on the part of Na- 





tions to yield some of their sovereion 
ty. It is hard for me to picture a 
more extensive surrender of sove) 
eignty than that involved in setting 
up a United Nations Atomic Energy 
Commission with power to own and 
control all sources and facilities {o) 
producing atomic energy and to go 
anywhere in the world and _ to se 
whatever it wishes to sce. 

If these are not extensive powers 
why is Russia so reluctant to yicld 
What 


any federal government have in this 


them? further powers could 
respect? Certainly there was no com 
parable surrender of authority to 
our federal government in 1789. 

I cannot see any basis for Mi 
Kornhauser’s statement that “We d 
veloped the atom bomb under such 
that it 


upon our enemies without a glimmer 


well-guarded secrecy burst 
of warning. Should we not conclude, 
then, that, notwithstanding prohibi 
tions, like results would be attained 
in other countries with equal > 
crecy?” ‘The whole point is that Japan 
the world did = not 


and the rest of 


have the power of inspecting us. 


Advantages Gained Through Setting 
Up Control of Atomic Energy 

But there are two special advantages 
in this approach to the problem ot! 
atomic energy. ‘The first is that it ts 
Mr. 


notes the complexities involved in 


simple. Kornhauser  himsel! 
| 








SECURITIES » 
TANGIBLES & 


CHICAGO ° DETROIT ° 


VALUATIONS 


PATENTS °* 
INTANGIBLES 
ECONOMIC STUDIES 


PETTIT, BAUSMAN & CO. 
20 EXCHANGE PLACE, 


SAN FRANCISCO ° 


ESTATES 


NEW YORK 5, N.Y. 


LOS ANGELES 














EDWIN H. FEARON 


GRANITE BUILDING 
Office and laboratory c 





letel + 
P | ate eis 





Examiner and Photographer of Questioned Documents 


HANDWRITING EXPERT 
PITTSBURGH 22, PA. 
d with modern optical, chemical, and photo- 
graphic apparatus to demonstrate the facts in connection with questioned handwritten 
and typewritten documents, and to prove these facts in court. 

Over thirty years experience 


Charter Member of American Society 
of Questioned Document Examiners 


Tel. ATlantic 2732 















642 American Bar Association Journal 








Lt 
solve 
Stati 
tina 
StL 
() 
Jaw 
tere! 
call 
arot 
the 


It 


ene) 
bru 


Vall 


The 
May 
Gov 
For 
the 
oL ft 
vita 
mol 
pat 
It V 


sort 


Wa\ 












creign 
ture a 
SOVE] 
setting 
Enerey 
noand 
ies lor 
to 20 


to ser 


MOWETS 
) yicld 
could 
in this 
ICOM 
ity to 
39), 

r Mr 
Ve de 
r such 
burst 
imme) 
clude, 
ohibi 
tained 
als 
Japan 
d nol 


us 
ting 


ntaves 
em of 
it it 1S 
imsell 


ed in 


ciety 
iners 


732 
oto- 
len 








setting up a world government. “To 





arrive at a just basis of representa 
tion,’ he says, “would not be with- 
out serious difficulty.”” He also points 
to the difficulty of agreeing on the 
powers to be given the federal gov- 
ernment and those to be retained by 
the local governments. One could 
expand the list of problems almost 
indefinitely. Each of them is capable 
of interminable discussion; and even 
when a solution is arrived at, there 
i, no guarantee, as Mr. Kornhauset 
admits, that Russia will accept it. 

| he control of atomic energy, how- 
ever, is a single problem; there is 
far greater popular demand for its 
immediate solution; and it can be 
solved without asking the United 
States or Russia or China or Argen- 
tina first to give up their character- 
istic forms of government. 

Of course, the effectiveness of any 
law depends upon the popular in- 
terest. in seeing it obeyed. But | 
cannot think of one more certain to 
arouse this interest, both because of 
the threat to the survival of human- 
ity and because of the promise of 
reat material blessings which atomic 

properly 
And this is the second ad- 


energy, controlled, may 
bring. 


Vantage. 


The Growth of Cooperation 

May Point the Way to 

Government of World Affairs 

For no government can command 
the loyalty and respect of the peoples 
ol the world unless it is meeting a 
vital need; and there is no need 
more deeply felt than this. Once a 
pattern is set for action in this field, 
it will be easier to extend the same 


sort of action to other fields. In this 
way, naturally and gradually, a real 
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world government can be built up 
on the basis of experience and prece 
dent, and on the basis of the trust 
and moral unity which will grow out 
of this experience in cooperation. 
Of course- there is no guarantee 
that even this method will succeed. 
Certainly it will call for all the 
energy and devotion of which we are 
capable. But it is the method by 
which every successful democratic 
federation has grown; and there is 
no historical evidence for belicving 
that peoples of fundamentally dif- 
ferent political outlook, tradition, 
level of civilization, and way of life 
can come together, peacelully and 
voluntarily, in any other way. 
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